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Excerpt from Transcript of Hearing of July 9. 1958 


The above-captioned cause came on for hearing of 
motion before the Honorable Alexander Holtzoff, Judge, 
in the United States District Court for the District of 
Columbia, commencing at appro imately 2:00 p.m. o’clock. 


* e ° . * se s * ° * 


11 The Court: Suppose we come to the merits. I 
have heard the merits of this once before and I 
could not see any—as much as I regretted it—could not 
see any procedural irregularity in this dismissal. But the 
question of good faith was raised, and it appears, how- 
ever, that when it came to pretrial the issue was eliminated 
by the plaintiff at pretrial. I don’t see that there is much 
else that I can do except to grant the defendant’s motion 
for summary judgment. 
Mr. Mack: In our motion we have included some pro- 
cedural defects that were not brought before your Honor 


on the previous motion, and if I may go to those first, your 
Honor. 


We have filed as part of our motion some regulations 
which came from the Civil Service Commission. This is 
instructional material in the Federal Personnel Manual, 
which is promulgated by the Commissioners and which by 
their own statement governs the appeals in this type of 
proceeding, and their instructions are that all available 
evidence must be submitted by appellants and employing 
agencies concerned during the proceedings in the central 
or regional office, as the case may be. Now, that 

was not done in this case, your Honor. The 
12 agency submitted to the Commissioners, after all the 
administrative proceedings had been completed, a 
substantial document, which I have had filed and submit 
to your Honor. It’s the report of Mr. McKenna. This 
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report, your Honor, was in the hands of the agency a sub- 
stantial time before— 

The Court: What is your point? 

Mr. Mack: It’s evidence which was presented at a late 
date which was available for the hearing, your Honor. 

The Court: It’s like a new trial on newly discovered 
evidence. 

Mr. Mack: They had it all the time. 

The Court: Well, I can’t go into that. Whether to con- 
sider it or not was in their discretion, within the discretion 
of the agency. 

Mr. Mack: Their own regulations say they cannot con- 
sider it. 

The Court: They cannot consider what? 

Mr. Mack: It must be submitted during the proceedings 
in a central or regional office. 

The Court: And where was it submitted? 

Mr. Mack: It was submitted after that. It was sub- 
mitted to the Commissioners, your Honor. 

The Court: You mean it was submitted to the appellate 

tribunal and not to the trial tribunal? 
13 Mr. Mack: Correct. 
The Court: What about that? 

Mr. MacGuineas: Well, the answer is that the provision 
of this Federal Procedural Personnel Manual to which 
counsel is referring is an instruction in effect— 

The Court: I understand that, but irrespective of that 
instruction does an appellate administrative tribunal have 
a right to take evidence that was not— 

Mr. MacGuineas: It does in this kind of procedure 
because the statute imposes no limitations— 

The Court: Of course, it is contrary to your conception 
and mine of how eases should be tried. We don’t expect 
appellate courts to take evidence. 

Mr. MacGuineas: No, because the statutes and judicial 
practice provides otherwise. 
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The Court: Well, this is administrative practice. I think 
I get your point. I think you have answered the objection. 

Mr. Mack: Beyond the instructional material, your 
Honor, their own code— 

The Court: I am not going to hear any more on that 
point. Those are just intramural instructions; they are 
not jurisdictional. 

Mr. Mack: These are not the instructions I am 

referring to now, your Honor. I refer your Honor 
14 to Section 22.11(c), which says: ‘‘No evidence will 

be considered by the Board’’—meaning Board of 
Appeals and Review—‘‘which could have been submitted 
at the time of the original appeal to the appeals examining 
office or regional office.’’ 

The Court: That goes to their discretion. They have a 
right to waive that. 

Mr. Mack: Your Honor, they can only do it in exceptional 
cases. 

The Court: I have ruled on that. I am not going to set 
aside their action because in the exercise of their discre- 
tion they considered that. Maybe they had a right to 
consider this case exceptional. 

Mr. Mack: Your Honor, I refer your Honor then to the 
hearings before the regional office, and I have a transcript 
before me, and it states: ‘In addition, the appeals 
examiner informed the parties that there would be no 
further right with respect to a hearing or to present 
witnesses or any evidence which is available and should be 
presented”’— 

The Court: I won’t hear any more on that point. I think 
it is frivolous. 

Mr. Mack: Those are my three points on that, your 
Honor. 

The Court: I am sorry, Mr. Mack. Of course, you were 

not in the case before. 
15 Mr. Mack: No, your Honor. 
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The Court: All those matters are within the dis- 
cretion of the Commission. You might as well say that 
if the Court of Appeals says we won’t grant a rehearing, 
then changes its mind and grants a rehearing, the action is 
void. They have a right to do that. 

Mr. Mack: I am not questioning the right to a rehear- 
ing, your Honor, but they have told Mr. Bovard in their 
regulations, ‘‘If you have evidence, it must be submitted 
at a certain level.’? And contrary to their own regulations 
they received evidence at a much higher level. 

The Court: You know, to my surprise our Court of 
Appeals on one or two occasions has taken evidence. I 
think it is very irregular, but I would not say that their 
judgment is void for that reason. 

Mr. Mack: I would point out to your Honor that we 
have not abandoned the allegation that this firing was in 
bad faith. We have worded it differently in our pretrial 
statement, but we say there the same thing that we say in 
our complaint. 

The Court: How have you reworded it? 

Mr. Mack: ‘‘The charges of which plaintiff was finally 
informed and upon which he was finally terminated are not 
specific and in sufficient detail as required by the Veterans 

Preference Act and did not’’— 
16 I beg your pardon, your Honor. I was reading 
from the wrong paragraph. 

“The decision of the defendant Commissioners of the 
United States Civil Service Commission is without founda- 
tion or substantiation in the record before them at the time 
they made their determination, and hence is arbitrary, 
capricious, made in bad faith and therefore not a valid 
decision.”’ 

The Court: Just the use of opprobrious adjectives is not 
sufficient to create an issue of fact. 

I am going to grant the motion. 

Mr. Mack: The motion for summary judgment, your 
Honor? 
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The Court: Yes. I won’t proceed under Rule 25. I 
don’t think it is necessary. If it were, I would have to 
proceed under it, but I am not going to when I can decide 
this case on some other ground. 

Mr. Mack: May I make a suggestion to your Honor? 

The Court: Yes, indeed. 

Mr. Mack: Would your Honor consider granting our 
motion to join these two additional defendants so that the 
record will be one of denial of our motion— 

The Court: Well, I will consider it, but I think I shall 
be constrained to deny the motion. 

Mr. Mack: Your Honor, in addition to Baron and 

Holtzoff I might refer your Honor to Moore’s, who 
17 also says, ‘‘Rule 21 permits the indispensable 
??, 

The Court: There is no doubt about that, but Rule 25 
limits it. 

Mr. Mack: It limits substitution, your Honor, but we 
are joining them. 

The Court: You cannot use a different noun or different 
verb that means the same thing. I am not going to grant 
that motion. 

Mr. Mack: Your Honor— 

The Court: I think, frankly, I dislike to say it, but I am 
afraid that your client is at the end of his rope so far 
as this case is concerned. 

Mr. Mack: I would like to see it end one way or another 
finally, your Honor, and I think we would get there faster 
if we could proceed as your Honor suggested on the merits. 

The Court: I am granting the defendants’ motion for 
summary judgment. 

I heard it at length, you know, on another occasion and 
there is no use my hearing the whole matter again. 

Mr. MacGuineas: I will submit an order. 


(Whereupon, at approximately 2:20 p.m., the matter was 
concluded.) 
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Filed 2-14-56 


Civil Action No. 663-56 


Burton C. Bovarp, Lorton, Virginia, Plaintiff, 
v. 


Pump Youn, individually, and as Chairman of the United 
States Civil Service Commission, Washington, D. C. 


Grorce M. Moors, individually, and as a member of the 
United States Civil Service Commission, Washington, 
D. C. 


Freperick J. Lawton, individually, and as a member of the 
United States Civil Service Commission, Washington, 
D. C. 


and 


Norman P. Mason, individually, and as Administrator of 
the Federal Housing Administration, Washington, 
D. C. 
Defendants. 


Complaint 
(For Declaratory Judgment and Mandatory Injunction) 


1. This action is brought to obtain a declaratory judg- 
ment establishing the illegality and invalidity of the 
dismissal of plaintiff from the position of General Counsel 
of the Federal Housing Administration and a mandatory 
injunction restoring plaintiff to the position of General 
Counsel of the Federal Housing Administration as of the 
date of his illegal discharge, with the rights flowing from 
a continuity of employment from that date to the date of 
restoration. 


20 2. The jurisdiction of the Court in this matter 
arises under Sections 11305 and 11-306 of the 
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District of Columbia Code, 1951 Edition, Sections 1331, 
9201 and 2202 of Title 28 of the United States Code, and 
Section 1009 of Title 5 of the United States Code. 


3. Plaintiff is a citizen of the United States and a 
citizen and resident of the State of Virginia. 


4, Defendants Philip Young, George M. Moore and 
Frederick J. Lawton at all times from April 1, 1954, to and 
including the present time have been and now are Commis- 
sioners of the United States Civil Service Commission, and 
have constituted and now constitute the entire membership 
of said Commission. Defendant Norman P. Mason on or 
about April 13, 1954, was appointed Acting Administrator 
of the Federal Housing Administration, and served as such 
Acting Administrator until he became Administrator of 
the Federal Housing Administration, which position has 
been held by him from that date to the present time. Each 
of the defendants has his official station or office in the 
District of Columbia and is to be found therein. 


5. There exists between the plaintiff and the defendants 
and each of them an actual controversy. The matter in 
controversy arises under the laws of the United States 
and involves a matter in controversy which exceeds the 
sum or value of $3,000, exclusive of interest and costs. 


21 6. Plaintiff served in the active service of the 

United States Army during the First World War, 
to-wit, from May, 1917, to April, 1919, and was honorably 
discharged from said service in April, 1919. At all times 
from and after the enactment of the Veterans’ Preference 
Act of June 27, 1944, to and including the present time 
plaintiff was and is a “preference eligible”? within the 
meaning of said Act. 


7. Plaintiff duly acquired in 1942 a permanent civil 
service status in the classified civil service, in accordance 
with the provisions of the Ramspeck Act and Executive 
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Order 8743, and ever since has been and now is possessed 
of permanent civil service status. During all of the time 
from 1942 to July 15, 1954, plaintiff occupied a position in 
the classified civil service of the United States and has 
been a career civil service employee. 


8. On or about July 12, 1935, plaintiff was employed by 
the Federal Housng Administration as an administrative 
assistant. Thereafter plaintiff was made an ‘‘attorney 
adviser’, and later was made Assistant General Counsel 
of said Administration. On or about December 18, 1940, 
plaintiff was made General Counsel of the Federal 
Housing Administration, and served as such continuously 
and successively under Commissioners Abner Ferguson, 
Raymond M. Foley, Franklin D. Richards, Walter L. 
Greene and Guy T. O. Hollyday, until April 14, 1954, when 
plaintiff was placed on involuntary annual leave by 
defendant Norman P. Mason, as hereinafter set forth. 
Plaintiff was classified as GS-15 at a salary of $11,800 at 
the time of the wrongful dismissal hereinafter described. 


22 9. During the nineteen years of plaintiff’s Federal 

employment, as stated above, every civil service 
efficiency rating received by plaintiff was ‘‘good’’ or better, 
and most of such ratings were ‘‘excellent’’, which was the 
highest possible rating. 


10. On or about April 14, 1954, and on the day following 
defendant Norman P. Mason’s appointment as Acting 
Commissioner of the Federal Housing Administration, and 
before plaintiff had had any opportunity to perform any 
services for defendant Mason, said defendant Mason 
caused to be personally served on plaintiff papers placing 
plaintiff on involuntary annual leave forthwith. There- 
after, and on May 7, 1954, defendant Mason, as 
Acting Commissioner of the Federal Housing Administra- 
tion, in defendant Mason’s office personally served on 
plaintiff a ‘‘Notice of Proposed Adverse Action’’, to which 
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notice was affixed a written statement of nine charges. 
Said charges contained accusations against plaintiff of a 
sweeping, general and indefinite nature, apparently 
applicable indefinitely and indiscriminately to any part or 
all of the fourteen years of plaintiff’s service as General 
Counsel of the Federal Housing Administration. Said 
charges were insufficient to enable plaintiff to determine 
with what misconduct, if any, plaintiff was accused, were 
insufficient to enable plaintiff to defend against any of such 
accusations or charges, and were not sofficiently specific 
to meet the requirements of law in that regard, including 
the requirements of Section 14 of the Veterans’ Preference 
Act, as amended. 


11. On May 18, 1954, plaintiff directed a letter to 
defendant Norman P. Mason requesting that said 

23 charges be made specific, that plaintiff be permitted 
access to pertinent files of the Federal Housing 
Administration in order to make it possible for plaintiff 
to prepare answers to said accusations and charges, and 
also requesting that plaintiff be allowed further time 
necessary for preparation of an answer. On May 28, 1954, 
defendant Mason by letter to the plaintiff refused to make 
more specific, to amplify, or to explain any of said 
charges, except as to Charge TX, which, in defendant 
Mason’s said letter of May 28, 1954, was amended; but 
said amendment did not cure any of the objections to said 
charge, but rendered said charge more sweeping and vague 
than it had been in its original form. Defendant Mason 
refused plaintiff any access to the files of the Federal 
Housing Administration, with the exception of minor files 
dealing with personnel records, which were of no sub- 
stantial assistance to plaintiff in preparing his defense, and 
also refused to allow plaintiff sufficient time adequately to 
prepare his defense. A copy of said ‘‘Notice of Proposed 
‘Adverse Action” and of the accompanying nine charges, 
including the amendment made to Charge IX as aforesaid, 
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is attached hereto, marked Exhibit A, and is hereby made 
a part hereof. 


12. On June 9, 1954, plaintiff filed with defendant 
Norman P. Mason an answer to said charges, answering 
the same with all detail and specificity possible under the 
circumstances. 


13. On July 15, 1954, defendant Norman P. Mason 

delivered to plaintiff a Notice of Adverse Decision, 

24 in which said defendant conceded that charges III, 

IV and V were not sustained, but purported to deter- 

mine that the other six charges were sustained, and directed 

accordingly that plaintiff be dismissed from his said 
employment as of July 15, 1954. 


14. On July 26, 1954, within the time required by law 
for appeal from said adverse decision, plaintiff filed with 
the United States Civil Service Commission an appeal 
from the said purported determination of defendant 
Mason and from said ruling and order dismissing plaintiff 
from employment. Pursuant to plaintiff’s said appeal, a 
form of hearing on said appeal was held before Stephen 
L. Elliott, an Appeals Examiner of said Civil Service Com- 
mission, on October 22, 1954. At said hearing Simon 
Trevas, acting as counsel for defendant Mason and for 
the Federal Housing Administration in said matter, stated 
on the record that the only evidence on which the finding 
and ruling adverse to plaintiff made by defendant Mason 
as aforesaid had been based consisted of certain files of 
the Federal Housing Administration, to-wit, those files 
which had been placed in evidence at said hearing before 
said Appeals Examiner and had been made exhibits in 
said proceeding. No sworn testimony of any significance 
in support of the charges was introduced or heard in said 
hearing before said Appeals Examiner and, apart from 
said files of the Federal Housing Administration, the only 
evidence which was introduced or considered at said 
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hearing consisted of evidence favorable to the plaintiff and 
tending to rebut the charges, which was either introduced 

by the plaintiff or had been secured by Mr. Mileski, 
25 an investigator of the Civil Service Commission, at 

the specific request of the plaintiff. Neither 
defendant Mason nor his said counsel produced at said 
hearing any witness who possessed or claimed to possess 
any knowledge concerning the facts involved in the charges. 


15. Said Appeals Examiner on December 17, 1954, made 
a report upon said hearing, wherein upon the six charges 
which had been submitted at the hearing by defendant 
Mason he ruled as follows: said Appeals Examiner 
dismissed charge VIII and parts of charges I, VII and 
IX for lack of evidence; he sustained charges II and VI 
and parts of charges I, VII and IX; he overruled plain- 
tiff’s objections to the charges for lack of specificity, and 
plaintiff’s objections to the refusal of defendant Norman 
P. Mason to allow plaintiff access to the files; and 
recommended against the restoration of the plaintiff to his 
employment. 


16. On or before December 27, 1954, and within ten 
days from the date of said decision of said Appeals 
Examiner, plaintiff appealed from said decision to the 
Board of Appeals and Review of the Civil Service Com- 
mission. Both plaintiff and defendant Norman P. Mason 
filed briefs in said appeal. 


17. The Board of Appeals and Review of the Civil 
Service Commission made unanimous findings and rendered 
a unanimous decision on said appeal on September 23, 1955. 
Said findings and decision were signed by John E. Blann, 
Chairman of the Board of Appeals and Review, ‘‘For the 
Commissioners’. In said decision by the Board of 
Appeals and Review each charge was analyzed specifi- 

cally, and a specific finding was made as to each. 
26 Said findings determined that, of the six charges 
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which had been sustained by the defendant Norman 
P. Mason and were in issue before the Civil Service 
Commission, charges VI and IX were procedurally 
defective in their entirety for lack of specificity, charge VII 
was in part procedurally defective for lack of specificity 
and the balance of said charge was not supported by the 
evidence, and charges I, II and VIII were not supported by 
the evidence. In accordance with said findings said 
decision announced on page 4 thereof a general conclusion 
as follows: 


“Tn examining the present case the Board has given 
particular attention to the high position occupied by 
Mr. Bovard in the Federal Housing Administration. In 
that connection attention was also given to the matter 
referred to in the Appeals Examining Office decision to 
the effect that the Commissioner of the agency who 
initiated the removal action against the appellant was 
sincerely lacking in confidence in Mr. Bovard’s ability as 
General Counsel. The seriousness of such a lack of con- 
fidence is fully appreciated. However, the mere fact of 
such a lack of confidence does not satisfy the legal 
requirements for discharge established by Section 14 of 
the Veterans’ Preference Act. As a preference eligible 
employee, Mr. Bovard is entitled to these legal protections 
and unless the agency, or the Commissioner, is able to 
present and to sustain valid and proper reasons for the 
removal of Mr. Bovard, such removal cannot be held to 
be for such cause as will promote the efficiency of the 
service. The law requires specific and detailed reasons. 
Regardless of the position occupied by the preference 
eligible employee, it is the legal obligation of the employ- 
ing agency to present, and to sustain, specific reasons in 
support of a conclusion of a lack of confidence in such 
employee’s ability. It is the decision of this Board that 
this had not been done in the case of Mr. Bovard.”’ 
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Said decision of the Board of Appeals and Review 
ordered that within ten days from the receipt of 
27 ~+the decision by defendant Mason plaintiff be 
restored, with retroactive effect, to the position of 
General Counsel from which he had been removed on 
July 15, 1954. Said decision stated that it was the final 
decision of the Civil Service Commission on the matter, 
and that there was no right of appeal. Said findings, 
decision and order are attached hereto, marked Exhibit B, 
and made a part hereof. Section 22.503 of the regulations 
of the Civil Service Commission, effective at the time of 
said order and now, provides: 


“‘Finality of Decision. The decision on an appeal to the 
Board shall be final. There is no further right to appeal. 
A recommendation for corrective action is mandatory and 
must be complied with by the agency. Where corrective 
action is required, the agency shall report to the Board 
promptly that such action has been taken.”’ 


18. Defendant Mason well knew that the decision of the 
Board of Appeals and Review of September 23, 1955, in 
favor of the plaintiff was the final and valid order of the 
Civil Service Commission on plaintiff’s case and that no 
other valid or different decision could properly or legally 
be reached, and that no facts or arguments existed which 
would warrant the reversal of said decision; nevertheless 
defendant Mason, in conspiracy with others, caused 
clandestine, improper and illegal pressures and persuasions 
to be advanced to defendants Young, Moore and Lawton 
to induce them illegally and improperly to reopen said 
appeal and purportedly to readjudicate it adversely to the 
plaintiff. 

19. On October 7, 1955, pursuant to the conspiracy afore- 

said, defendant Norman P. Mason filed with the 
28 United States Civil Service Commission an 
“ Application to Reopen and Reconsider the Case’’, 
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under the purported authority of Section 22.504 of said 
regulations of the Civil Service Commission, which reads 
as follows: 


‘“‘The Commissioners. The Commissioners may, in their 
discretion, when, in their judgment, such action appears 
warranted by the circumstances, reopen and reconsider any 
previous decision.’’ 


Said application stated no new facts and contained no 
argument which had not already been urged and con- 
sidered in the prior proceedings. 


20. Upon receipt of information to the effect that 
defendant Mason was endeavoring to obtain from 
defendants Philip Young, George M. Moore and Frederick 
J. Lawton a reopening of the case, plaintiff through his 
attorney wrote to defendant Philip Young and stated that 
plaintiff wished to be heard on the question of whether 
the case should be reopened, and requested that defendant 
Philip Young direct the defendant Norman P. Mason to 
supply plaintiff with copies of letters or papers which had 
been submitted to defendant Young or to other members 
or employees of the Civil Service Commission in that 
regard. Plaintiff was not permitted to be heard on the 
question of the reopening of his case, and defendant Mason 
was not required to supply plaintiff with copies of any of 
the material which had been submitted to the Civil Service 
Commission or to defendant Young urging a reopening of 
plaintiff’s case, until after a decision to reopen the case 
had been made. 


29 21. The application of defendant Mason to reopen 

plaintiff’s case was unsupported by any circum- 
stances permitting the reopening of the case, and was 
unauthorized by law or regulations, and was illegal and 
ineffective. So far as plaintiff has been informed, said 
application of defendant Mason to reopen plaintiff’s case 
had no purported basis or support except a letter signed 
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by defendant Mason addressed to defendant Young, to- 
gether with a copy of Report No. 1, dated January 6, 
1955, of the United States Senate Committee on Banking 
and Currency, 84th Congress, 1st Session. Said letter of 
defendant Mason, which purported to support the applica- 
tion of defendant Mason to reopen plaintiff’s case, set 
forth no evidence and did not claim that further evidence 
in plaintiff’s case had been discovered or existed, but 
consisted only of a series of disjointed, unsupported and 
vituperative statements prejudicial to the plaintiff pur- 
porting to be based on unidentified political investigations 
and on said Committee report. Said Committee report had 
been issued and published prior to the consideration of 
plaintiff’s case by the Board of Appeals and Review of the 
Civil Service Commission and prior to the submission of 
the brief of defendant Mason to said Board of Appeals 
and Review and could at that time have been submitted 
by defendant Mason to the Board of Appeals and Review. 
Said Committee report, moreover, contained no facts with 
respect to the merits of plaintiff’s case, and was not a basis 
for the order of defendant Mason dismissing plaintiff from 
his position or for defendant Mason’s purported findings, 
and had not been considered by defendant Mason at the 
time said order and findings were announced. 


30 22. Notwithstanding that the aforesaid Section 

99.504 of the regulations of the Civil Service Com- 
mission could not lawfully permit the reopening of a 
decision of the Board of Appeals and Review under 
Section 14 of the Veterans’ Preference Act which had been 
favorable to a veteran and had ordered that the veteran 
be reinstated in his position, notwithstanding that no 
proper, valid or legal application for the reopening of 
plaintiff’s case had been made to the Civil Service Com- 
mission, notwithstanding that no proper or sufficient basis 
was supplied for the reopening of plaintiff’s case, and not- 
withstanding that plaintiff was illegally and unlawfully 
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denied any hearing upon the reopening of said case, 
defendants Philip Young, George M. Moore and Frederick 
J. Lawton made or directed an ex parte order purporting 
to reopen plaintiff’s case. 


23. Thereafter plaintiff received a copy of a letter, 
dated December 29, 1955, signed by John E. Blann, Chair- 
man, Board of Appeals and Review of the Civil Service 
Commission, as ‘‘By direction of the Commission”’, 
addressed to defendant Mason, stating that the decision 
and order of September 23, 1955, was reversed and 
sustaining the action of defendant Mason in removing 
plaintiff from his position. A copy of said letter is 
attached hereto, marked Exhibit C, and made a part hereof. 

24. Said purported decision of defendants Young, Moore 
and Lawton, purporting to readjudicate and redetermine 
plaintiff’s appeal to the Civil Service Commission which 

had been finally decided in plaintiff’s favor by the 
31 decision of September 23, 1955, was not based 

upon any hearing or consideration of evidence, and 
contained no findings or determinations as required by 
law, but was wholly unsupported by the evidence, was 
unauthorized by law, and was an arbitrary and unreason- 
able assumption of authority by said defendants. Said 
purported decision was not made in good faith, but was 
in fact actuated by political considerations, based upon 
matters outside the record of plaintiff’s case, was 
designed and intended to defeat and subvert the merit 
system in the Federal civil service and the provisions of 
law protecting civil service employees and veterans in 
their positions in the Federal civil service, and par- 
ticularly the provisions of the Civil Service Act, as 
amended, and the Veterans’ Preference Act, as amended, 
and was made in bad faith and with malice to the plaintiff. 
Said purported decision was in contravention of the pro- 
visions of the Fifth Amendment of the Constitution of 
the United States protecting the plaintiff against invasion 
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of his rights of life, liberty and property without due 
process of law. 


25. Insofar as Section 22.504 of the regulations of the 
Civil Service Commission, as construed and applied by 
said defendants Young, Moore and Lawton, purported to 
authorize said defendants to reopen plaintiff’s civil service 
appeal, which had theretofore been decided in plaintiff’s 
favor by the final decision of September 23, 1955, or to 
reopen said appeal without an adequate or reasonable 
showing of proper grounds therefore, or to permit a 

decision to reopen such appeal to be made without 
32 an opportunity to the plaintiff to be informed as 

to the grounds or basis upon which such reopening 
was sought, or without an opportunity to be heard upon 
the merits of such an application, or to authorize said 
defendants to purport to adjudicate said civil service 
appeal without a farther hearing or without consideration 
of evidence or without specific consideration of the specific 
grounds upon which said appeal had been finally decided in 
plaintiff’s favor, or without findings of fact with respect 
thereto, or without specific findings of fact upon the 
specific issues involved in said appeal, said Section 22.504 
was in violation of the civil service laws, and particularly 
of the Civil Service Act and the Veterans’ Preference Act, 
as amended, and particularly Section 14 thereof, and of 
the provisions of the Fifth Amendment to the Constitution 
of the United States prohibiting the invasion without due 
process of law of plaintiff’s rights of life, liberty and 
property. 

96. Plaintiff has exhausted all administrative remedies 
available to him for the protection of his rights as afore- 
said. 

27. Because of the illegal and wrongfal dismissal of the 
plaintiff by defendant Mason and the false and derogatory 
nature of the charges, and in consequence of the long delay 
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which under the procedures of the Civil Service Com- 

mission has intervened between the time of plaintiff’s 

dismissal and the time when it was possible for plaintiff 

to seek judicial relief therefrom, plaintiff has been 
unable to secure employment since his dismissal 

33 and is without funds to engage in a protracted 
litigation against the defendants. 


Wuenrerore plaintiff prays: 


1. For a declaratory judgment finding and determining 
that the purported reopening by defendants Young, Moore 
and Lawton of the decision of the Board of Appeals and 
Review of the United States Civil Service Commission 
rendered September 23, 1955, in plaintiff’s civil service 
appeal was illegal and void; that the purported redeter- 
mination of said appeal made by said defendants Young, 
Moore and Lawton, as evidenced by the order of the Civil 
Service Commission dated December 23, 1955, was illegal 
and void; and that the decision and order of the Civil 
Service Commission of September 23, 1955, in favor of 
plaintiff is the legal and final determination of plaintiff’s 
appeal and is fully binding upon defendants Mason, Young, 
Moore and Lawton and each of them. 


2. For a mandatory injunction requiring the defendant 
Norman P. Mason, his official subordinates, agents and 
employees, to restore the plaintiff to plaintiff’s office and 
employment as General Counsel of the Federal Housing 
Administration, as required by the order of the Board of 
Appeals and Review of the Civil Service Commission of 
September 23, 1955, with all rights, benefits and privileges, 
including salary, flowing from a continuity of service from 
the date of plaintiff’s wrongful discharge from said 
position to the date of his restoration. 


34 3. That the case be advanced for trial to a date 
as early as may be practicable. 
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4. For such other, further and different relief as the 
Court deems proper and to which the evidence may show 
the plaintiff to be entitled. 


Burton C. Bovarp, Plaintiff 


By 


Cuayton L. BurwELL 
Attorney for Burton C. Bovard 


Morpxy, Dourser, Sutra & BurweLL 
920 Southern Building, 
Washington 5, D. C. 

Attorneys for Plaintiff 


35 EXHIBIT A 
Orrice Memoranpum — Unrrep States GOVERNMENT 


Date: May 7, 1954 


Mr. Burton C. Bovard 
General Counsel 
GS-15 — Washington Office 


From: Norman P. Mason 
Acting Commissioner 


Subject: Notice of Proposed Adverse Action 


This is a formal notice of a proposed adverse action in 
accordance with the provisions of Section 14 of the 
Veterans Preference Act of 1944, as amended. You are 
charged with certain offenses against the interests of the 
Federal service listed below. If your reply to these 
charges is not satisfactory, it is proposed to remove you 


21 


from the service, effective not less than thirty days from 
the date of receipt of this notice. 


It is charged that you failed (a) to take prompt or 
adequate action, or to recommend and initiate action, con- 
cerning complaints made to the Federal Housing 
Administration in respect to Title I operations and other 
operations and activities of the FHA, which were for- 
warded to you in your official capacity, (b) to recommend 
to the Federal Housing Commissioner the transference of 
investigations of these complaints indicating criminal 
offenses affecting or involving FHA operations to the 
Federal Bureau of Investigation; and (¢) to advise the 
Commissioner upon receipt of information of a derogatory 
and suspicious nature concerning a key official of the FHA 
of the desirability of referring the matter to the Depart- 
ment of Justice for thorough investigation. You are also 
charged with having failed, over a period of many years, 
adequately to inform yourself concerning, or to obtain an 
understanding of, the operations of the Legal Division of 
the Federal Housing Administration, and of the duties of 
General Counsel, FHA; and further that you failed to 
exercise the degree of professional competence and applica- 
tion to duties requisite to the proper performance of your 
functions. Your dereliction has substantially contributed 
to inadequacies and failures of the Federal Housing Ad- 
ministration, bringing discredit on the entire organization, 
and making it impossible to rely further on the exercise 
of your administrative and professional judgments and 
recommendations. 


Specifically, 


(I) In the case involving the Enterprise Construction 
Companies, the records show that, notwithstanding the re- 
ceipt of complaints beginning May 8, 1951 concerning the 
misleading and high-pressured tactics of these companies, 
including use of the ‘émodel’’ home technique to induce 
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persons to sign home improvement contracts, you failed 

to initiate prompt action adequately to investigate 
36 these complaints ; and that this failure persisted even 

after the receipt of a memorandum to the FHA Com- 
missioner from the Administrator of the Housing and 
Home Finance Agency, dated April 29, 1953, to which was 
attached a report of an investigation of irregularities in 
Title I operations by an official investigative agency. The 
records show that it was not until some time in July 1953 
that you directed your staff to undertake an investigation 
and that even then, the referral to the Attorney General 
on November 23, 1953, for criminal prosecution, on the 
basis of this investigation, against approximately ten per- 
sons was made only seven (7) days, in some instances, be- 
fore the date of the Statute of Limitations would bar prose- 
cutions. 


(IL) The report concerning Tom Arafe, which you sub- 
mitted to the Department of Justice on October 21, 1953, 
recommending criminal prosecution, was inadequate and 
unsatisfactory. The inadequacies and unsatisfactory na- 
ture of the said report are illustrated by six separate sug- 
gestions made to you by the Department of Justice as 
to the proper completion of the investigation in order 
to institute criminal prosecution. These suggestions 
were made by the Department of Justice in the fol- 
lowing language: 

“In our opinion the following matters should be de- 
veloped: 


(1) In support of a possible prosecution of Arafe for 
a substantive violation, there should be a substantiation 
of the alleged representations which he made. 


(2) Arafe was not interviewed. Since he plays so prom- 
inent a role in the Draper transactions, and possibly others, 
he should be fully questioned. Presumably he was pres- 
ent at the conferences between Scott Draper and the 
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Enterprise representatives when the previous Draper ob- 
ligations were discussed. 


(3) As you are undoubtedly aware, Enterprise Construc- 
tion Company is a substantial firm, which reportedly in 1951 
did a business of $10,000,000 in home improvement con- 
struction. We are advised that many complaints of 
sharp or irregular practices by the company have been 
made with your agency and with local law enforcement 
agencies in California and elsewhere. Accordingly, your 
investigators may deem it helpful to communicate with 
the State District Attorneys of Los Angeles and Ala- 
meda Counties, California, both of whom have received 
numerous complaints with reference to Enterprise. The 

office of the State Contractors License Board, De- 
37 partment of Professional and Vocational Standards, 
Los Angeles, California, may be of assistance also. 


(4) It is suggested that other present and former repre- 
sentatives of Enterprise as well as present and former 
salesmen should be contacted. It cannot be presumed that 
only one person knew of the transaction. Extensive in- 
terviews with present and former employees and salesmen 
of Enterprise may not only strengthen the evidence in 
this matter but could possibly develop other complaints 
made to your agency. 

(5) Mr. Al Riskin, it is reported, disclaims intimate 
knowledge and responsibility as to this loan and refers to 
a Mr. J. W. Jeperson, who, at the time of the loan, was 
Comptroller of the Oakland office of Enterprise Con- 
struction Company. Mr. Jesperson was not interviewed. 
The report merely states he was not available for in- 
terview. If Mr. Draper’s allegations are true, it would 
appear that the other person who would know most 
about the payment by Enterprise of Draper’s previous 
obligations would be Jesperson. In the interest of a 
through investigation prompt and vigorous efforts should 
be made to locate Mr. Jefferson for interview. 
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(6) In connection with this transaction involving the 
Draper loan, we would suggest expeditious interviews with 
persons responsible for the loan at the Day and Night 
Branch of the Bank of America. It is noted that a Mr. 
Wilson, who approved the loan for the bank, was not in- 
terviewed because he is on vacation. His temporary ab- 
sence should not preclude the taking of his potentially 
valuable testimony. 


‘You will appreciate our concern with the paucity of the 
presently developed investigation. In spite of the im- 
minency of the bar to prosecution in the Draper trans- 
action, we feel that this transaction is not an isolated 
one and that a full investigation will reveal other or 
similar transactions fully within the prosecutive period 
and implicating Enterprise and/or its officers as well as 
salesmen. If additional investigation is conducted we will 
be pleased to reconsider the matter.”’ 


(III) In connection with the Title I operations in the 
Puerto Rico office, you failed to require a full investigation 
by your staff, notwithstanding receipt of numerous prelimi- 

nary reports, including reports of November 14, 20, 
38 21, 27, 29 and 30, 1951, of widespread violation of reg- 

ulations and the existence, during that period of the 
highest loss ratio in the Puerto Rico office of any State or 
territory. In your letter of November 23, 1951 to your in- 
vestigator in Puerto Rico you admitted ‘‘that a most serious 
view is taken of the entire situation.”? In addition, you 
failed to order an investigation when it was reported 
to you that Harley A. Miller, then United States Dis- 
trict Attorney, had illegally used the proceeds of a 
Title I loan to purchase an automobile. 


(IV) In the case involving the Phil Davidson Con- 
struction Company you took no action to initiate an 
investigation by your staff, notwithstanding the receipt of 
a report from the Department of Justice, dated February 
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20, 1953, indicating possible forgery by the dealer of a 
completion certificate. 


(V) Ina case in which you had information as a result of 
a copy of a letter sent to Congressman Shafer of Michigan 
from a constituent of his, named Robert EH. Confer dated 
June 23, 1951 concerning favoritism and other irregular- 
ities on the part of the officials of the Grand Rapids, Michi- 
gan FHA office, in relation to their dealings with certain 
manufacturers of dwelling units, a thorough investiga- 
tion should have been ordered by you. You failed, how- 
ever, to order or cause to be conducted a thorough investi- 
gation, and notwithstanding such failure, you wrote a 
letter to the Attorney General on August 17, 1951, in which 
you stated that on the basis of an examination made, it 
was your considered opinion that a further investigation 
looking toward possible violation of criminal statutes was 
not warranted and that there was no evidence indicating 
that the State Director was wrongfully interested in his 
brother’s building operations. This letter was relied upon 
by the Commissioner as the basis for his refusal to com- 
ply with the request of the Acting Administrator of the 
Housing Home Finance Agency, on January 23, 1952 for 
a thorough investigation to be conducted of the Grand 
Rapids office. The Commissioner also referred to the letter 
from the General Counsel to the Attorney General as an 
indication of the thoroughness with which the complaint 
had previously been handled. 


It was not, however, until sometime after the Chief 
Underwriter and Chief Architect of the Grand Rapids office 
were indicted in December 1952 on twenty counts of 
irregularities, that a full and thorough investigation 
of the activities of the Michigan office and of its Direc- 
tor was ordered by you, and it became clearly evident 
after such investigation, that the Director as well as 

other officials were involved with his brother and 
39 with the director’s reported girl friend in certain 
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corporations obtaining FHA insured mortgages and in 
other irregular practices. 


(VI) While not having sufficient personnel to investigate 
the increasing number of complaints with respect to 
operations under Title I, you failed to take any steps to 
refer the complaints and investigations to the Federal Bu- 
reau of Investigation. Since such investigations by your 
staff resulted from an informal agreement with the 
Department of Justice under the terms of which your 
department would investigate complaints, it needed only 
a recommendation by you to the Commissioner to amend 
the earlier agreement and turn back the investigation of 
these complaints to the FBI. 


(VII) In your sworn testimony before the Senate Bank- 
ing and Currency committee on April 28, 1954, you testified 
that you did not know how many attorneys were in your 
legal Department and that you never heard or saw a list of 
500 or 600 items approved as eligible for insurance under 


Title I. Farther, in advising the Committee that in your 
opinion a television aerial would be eligible for a loan under 
Title I, you said that ‘‘it would seem to be a permanent 
improvement to the existing structure’’. In your testimony 
on the Section 608 program, you require suggestions and 
prompting from a member of the Committee in order to 
explain why it was the FHA required that the mortgagor in 
a multifamily housing project be a corporation, after first 
giving the reason that this was because “‘this corpora- 
tion should own their individual projects and not be en- 
gaged in another business’. Elsewhere in your testi- 
mony, you evidenced a lack of knowledge and understanding 
of the full implications of the Section 608 program and of 
the Congressional intent concerning this program, despite 
the fact that in 1949 you allegedly participated in the draft- 
ing of this legislation and testified with respect to it before 
Commitees of Congress. Your testimony resulted in the 
following colloquy between you and the Chairman: 
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‘‘Chairman: What other duties did you have? Are there 
any duties over there that you had where you’re positive 
as to what did go on? I am serious about it. It is kind of 
funny. I don’t want to get too critical about this. Here 
you are the General Counsel. You have been there since 
1934, and you can’t even answer the simple questions. I 
know you’re not avoiding them. 

Mr. Bovard: You mean as to the number of at- 

torneys? 
40 Chairman: Yes, and as to whether you handled 
these lists or not. 

Mr. Bovard: I have never seen the lists. I ean give you 
a positive answer to that. 

Chairman: You, as General Counsel, didn’t have a sys- 
tem where certain legal matters had to be cleared by you 
before they could act? You know, I am beginning to 
realize why this FHA Agency is in the trouble it is 
in. It looks to me like it was such a loosely operated 


and administered organization.”’ 


(VIII) There was presented to you a report dated March 
14, 1952, from your investigative section regarding per- 
sonal activities of the Assistant Commissioner, Rental 
Housing Division, which contained information that such 
assistant commissioner had in a single night’s gambling 
lost an amount of money in excess of half of his 
yearly salary; and that following receipt of such re- 
port a conference was held March 17, 1952 in the office 
of the Commissioner of the FHA with the Assistant 
Commissioner, at which you were present. Although 
your investigators failed and neglected to obtain writ- 
ten statements from the persons furnishing such in- 
formation or to otherwise take steps to perpetuate such 
testimony, you nevertheless permitted the employee charged 
with such conduct to be fully apprised of all the informa- 
tion thus obtained. Upon this employee’s unsworn and 
unverified denial of losses in that amount and upon his 
admission that his losses did not exceed $700 or $800, 
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the matter was permitted to be dropped without any 
recommendations or suggestions by you to the contrary. 
In the light of the serious implications of these charges, 
particularly the fact that they came from persons who 
did or tried to do business with the FHA and in 
whose presence the gambling took place, you neverthe- 
less failed to advise the Commissioner of the desirabil- 
ity of referring reports of that nature to the Depart- 
ment of Justice for an intensive and thorough investi- 
gation. Your failure to do so evidenced a lack of 
that degree of awareness which a person in your official 
position should have exercised to avert a situation 
which potentially was serious enough that, if true, could 
cause severe criticism and embarrassment to the Agency 
and to the Federal service generally. From a technical 
aspect alone, the failure to have substantiated by sworn 
testimony, the information furnished when the opportunity 
to obtain the same existed, indicated a lack of compre- 

hension on your part as head of the investigative sec- 
41 tion of the requisites of an adequate investigation 

and also a lack of perception on your part as to what 
should have been taken to protect the interests of the 
Agency. 

(IX) From the time you became FHA General Counsel 
in 1940 until the present Commissioner placed you on annu- 
al leave on April 15, 1954, the FHA gradually developed 
a policy and procedure of callous disinterest toward the 
victims of abuse and misuse of the name and facilities 
of the FHA and toward actual frauds. A large de- 
gree of the responsibility for this policy and practice 
is yours, both because of your failure to use the in- 
fluence and prestige of your position as General Coun- 
sel and as a member of the Executive Board, to op- 
pose that policy and the practices which arose under 
it, and because of your own participation in that policy 
and practices. 
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You will remain on annual leave, pending final action in con- 
nection with the charges or until restored to duty by 
competent authority, it having been administratively de- 
termined that it is inadvisable from an official standpoint 
to retain you in an active duty status, pending disposition 
of these charges. 


You have a right to answer these charges within fourteen 
days from the receipt of this letter to show cause, person- 
ally and in writing, why you should not be removed from the 
service. You have the right to submit affidavits in sup- 
port of such reply. If additional time is needed, it may 
be granted upon written application to me, showing the 
necessity for such additional time. Failure by you to an- 
swer by the time allowed or any extension thereof granted, 
will result in the charges being considered sustained. You 
may also, in replying to these charges (but not in substitu- 
tion of a reply to these charges) request in writing a pub- 
lic hearing to be held at the Office of the Commissioner not 
later than the twenty-first day following receipt of this 
notice, or if any extension of time is requested and granted, 
not later than seven days following such extended date; 
providing you agree in your written request to testify 
under oath and to be subject to eross-examination. 


/s3/ Norman P. Mason 
Acting Commissioner 


42 Amenvep Caarce TX 


(IX) During the more recent years of your term as 
General Counsel and particularly from 1948 until April 15, 
1954, when you were placed on annual leave, and while you 
were responsible for the direction and supervision of 
criminal and administrative investigations into matters 
within the jurisdiction of FHA, and for other functions 
and duties of the FHA General Counsel, including recom- 
mendations to the Department of Justice for criminal 
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prosecutions, and while you were a member of the Executive 
Board, you knew or should have known by the exercise of 
the degree of competence and application to duties reason- 
ably to be expected of the General Counsel of FHA, of the: 


(a) wide-spread abuses of the Title I Property Improve- 
ment Loan program involving the defrauding and victim- 
ization of small home owners by unscrupulous persons 
misusing that program, and of the break-down of admin- 
istrative and criminal law enforcement in connection with 
the operation of that program; 


(b) the abuses under the Section 608 program at the 
expense of FHA, of tenants of 608 housing, and of the 
public and the consequent frustration of the intent and 
purpose of Congress in enacting Section 608 of the National 
Housing Act, and particularly the wide-spread mortgaging- 
out involving huge sums of money, which the exercise of 
reasonable administrative diligence on the part of the FHA 
could have been avoided, but which was not avoided, of 


collusion between mortgagors and mortgagees which 
resulted not only in defrauding the United States Govern- 
ment, but also caused high rents in Section 608 projects, 
and of the disregard of statutory requirements by the 
FHA in its practice of increasing commitments under 
Section 608; 


(ec) an attitude of disinterest by FHA towards the 
functions imposed on it by Section 212 of the National 
Housing Act relating to the protection of labor and by 
reason of the inadequate enforcement or initiation of 
prosecutions by FHA for non-compliance with the labor 
standards provided for by Section 212. 


It is specifically charged in connection with the fore- 
going that you neglected and failed: 


(1) to take necessary and proper remedial measures 
which it was your duty to take; 
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(2) to recommend legislative and administrative 
measures to bring about a correction and to promote the 
public interest in connection with the foregoing; 


43 (3) to propose recommendations to prevent wind- 
falls to builders operating under Section 608; 


(4) to refer promptly to the Department of Justice cases 
which required civil and criminal prosecutions; 


(5) to limit by proper legal decision and interpretation 
the scope of the Title I, Property Improvement Loan pro- 
gram, so that its administration would be in conformity 
with the intent of Congress; 


(6) to execute with reasonable diligence the duties of 
General Counsel of the FHA.’’ 


EXHIBIT B 
UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 
In your reply refer to 


File BAR:KR:rce and 
date of this letter 


September 23, 1955 


Honorable Norman P. Mason 
Commissioner, Federal Housing Administration 
Washington 25, D. C. 


Dear Mr. Mason: 


Reference is made to the appeal of Mr. Burton C. 
Bovard under Section 14 of the Veterans’ Preference Act 
from the decision of the Commission’s Appeals Examining 
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Office sustaining the personnel action of the Federal 
Housing Administration, Washington, D. C., removing the 
appellant from the position of General Counsel, GS-15, 
$11,800 per annum, effective July 15, 1954, on charges of 
improper and inadequate performance of the duties of 
General Counsel. 


Careful consideration has been given to the entire 
record in Mr. Bovard’s case including the information 
developed during the processing of the appeal in the 
Appeals Examining Office. As a result of this review, it 
has been concluded that procedural and substantial defects 
exist in regard to the personnel action in Mr. Bovard’s 
case to an extent that the removal action of July 15, 1954, 
is in violation of the provisions of Section 14 of the 
Veterans’ Preference Act. 


As you are aware, three of the nine original specifica- 
tions preferred against Mr. Bovard were dropped by the 


Federal Housing Administration in the decision letter of 
July 14, 1954. Of the six remaining specifications in the 
amended notice of proposed action, the Board has found 
that two are procedurally defective in their entirety, three 
are procedurally valid but not supported by the evidence, 
and one is procedurally defective in part and in the other 
part not supported by the evidence. 


The procedurally defective specifications are Numbers 
VI, IX, and VU, the latter being defective in one part as to 
procedure. The defect found in each of these specifica- 
tions is that it lacks the specificity and detail required by 
the Law and the Regulations of the Commission. The long 
established standard for gauging the specificity of charges 
is set forth in the Federal Personnel Manual, Page S1-29, 
as follows: 

“The reasons must be given specifically enough and in 


sufficient detail, that the employee may understand clearly 
the alleged grounds for the proposed action, know the par- 
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ticular offenses or deficiencies charged against him, and 
thus be in a position to submit his defense.’’ 


45 Specification VI, concerning the appellant’s alleged 

failure to take steps to refer complaints to the FBI, 
contains no delineating dates and refers to no specific in- 
vestigation which should have been made at a certain time 
but which was not made. In this respect Mr. Bovard’s 
contention that it would be difficult, if not impossible, for 
an official with fourteen years of service to review his 
entire record and attempt to pick out and defend par- 
ticular instances, when the employing agency has at no 
time identified such instances, is considered well founded. 
The reference in this specification to the possibility that 
Mr. Bovard could have submitted a recommendation to 
“the Commissioner’? is particularly indefinite since Mr. 
Bovard served as General Counsel under six different 
Commissioners from December 1940 to the date of his 
removal in July 1954. 


Specification IX, which appears to be the principal 
charge preferred against Mr. Bovard, is particularly im- 
precise. This Specification consists of general conclusions 
concerning the status of three agency programs coupled 
with six indefinite allegations of actions that the appellant 
failed to take. The procedural deficiencies in each of the 
six allegations are evident. In regard to paragraph 1, the 
agency did not specifically cite which program required 
remedial measures or at what specific time such measures 
were required. In regard to paragraph 2, the agency 
failed to state when recommendations for legislative and 
administrative measures were required and omitted, what 
specific programs required them, or explain Mr. Bovard’s 
obligation to so act. In regard to paragraph 3, the agency 
did not particularize. The employee could do no more 
than Mr. Bovard did and reply that he had made recom- 
mendations in connection with the Section 608 program, 
although these apparently were not the recommendations 
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that were wanted or to which the notice had reference. 
In regard to paragraph 4, the agency failed to cite, by 
name, the cases to which it had reference. ‘In regard to 
paragraph 5, the improper legal decisions were not 
specifically identified. Finally, with respect to the allega- 
tion in paragraph 6 that Mr. Bovard failed ‘‘to execute 
with reasonable diligence the duties of General Counsel’’, 
it can only be stated that this is a bare conclusion without 
a single specific fact or detail with which the appellant 
could join issue. 


Specification VI, in regard to Mr. Bovard’s testimony 
before the Senate Committee, is lacking in specificity 
wherein it states that ‘‘elsewhere’’ in his testimony he 
evidenced a lack of knowledge and understanding of the 
Section 608 program and Congressional intent. Mr. 
Bovard’s testimony before the Senate Committee covers 
many pages and the specific testimony referred to has not 
been identified. Moreover, the specification fails to identify 
the Congressional intent or cite clearly how the alleged 
misunderstanding of the program was evidenced. These 
failures render Charge VII procedurally defective with 
respect to that part to which reference has been made. 


46 The remaining part of Specification VII, found to 

be procedurally valid, concerns Mr. Bovard’s testi- 
mony with respect to the television aerial and his explana- 
tion of the corporate nature of mortgagors in multi-family 
honsing projects. His testimony with respect to these 
matters has been carefally studied and cannot be found 
to establish that the appellant evidenced a lack of under- 
standing of the operations of the legal division of the 
agency. In regard to the matter of the television aerial, 
although the charge does not specifically so state, it is 
_ implied that the legal opinion given by Mr. Bovard is 
erroneous. The evidence in the Commission’s file estab- 
lishes that Mr. Bovard’s opinion on this matter is not with- 
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out considerable support and there appears to be no 
justifiable reason for a categorical determination that such 
an opinion is in error. In regard to the matter of the 
corporate mortgagor, Mr. Bovard’s testimony indicates 
that while he did not immediately understand the question 
as proposed, subsequent discussion of the matter enabled 
him to provide an intelligent and proper answer. It is 
true that Mr. Bovard required suggestions and prompting 
but it is not considered unreasonable that such clarification 
was necessary, or that it evidences a lack of understanding 
as charged. 


Specifications I and II relate to the disposition of com- 
plaints concerning the Enterprise Construction Companies 
and a report in regard to an Enterprise Company Sales- 
man, Tom Arafe. The Appeals Examining Office found 
that the latter part of Specification I concerning the 
alleged failure of Mr. Bovard with respect to the Enter- 
prise matter between May 1951 and April 1953, was not 


sustainable. This conclusion appears to be correct. 
Moreover, the evidence does not establish that Mr. Bovard 
was personally derelict with respect to any aspect of the 
Enterprise matter referred to in this Specification. The 
complaints referred to in the Specification were not 
directed to Mr. Bovard as General Counsel but were sent 
to the Assistant Commissioner in charge of Title J. The 
evidence fails to establish that a single Enterprise Com- 
pany complaint was brought to the attention of the General 
Counsel, or routed through him, by the administrative 
officials operating under this Assistant Commissioner. It 
has been found by this Board that the evidence shows that 
during the early period when these complaints were re- 
ceived in the agency, officials operating under the 
Assistant Commissioner in charge of Title I were attempt- 
ing to dispose of them, and correct them, by administrative 
action. It has been noted that while Mr. Bovard produced 
several witnesses who gave sworn testimony with respect 
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to these matters the agency did not produce a single 
witness but relied entirely upon the records which do not 
establish Mr. Bovard’s personal connection with the 
matters in issue. 


In regard to the Arafe matter, the facts in evidence 
indicate that the appellant had no direct contact with this 
report, but that it was handled in haste by his subordinates 
without his personal knowledge. The appellant is, of 
course, responsible in a degree for the action of his 
subordinates, but he cannot reasonably be held solely to 
blame for their actions under the circumstances shown to 
have existed. It can only be concluded from the evidence 
that the matter in regard to the Arafe report is one con- 

cerning an administrative deficiency in the General 
47 Counsel’s Office that occurred under the general 

supervision of Mr. Bovard but without personal 
knowledge or dereliction on his part. 


Specification VII, in regard to the appellant’s disposi- 
tion of a report concerning personal activities of the 
Assistant Commissioner, Rental Housing Division, was 
resolved in Mr. Bovard’s favor by the Appeals Examining 
Office. A review of this Specification establishes that the 
findings of the Appeals Examining Office is correct. The 
evidence concerning this matter indicates that Mr. Bovard 
brought all of the information available with respect to this 
Assistant Commissioner to the attention of the Commis- 
sioner who was then the head of the agency. It is apparent 
not only from the evidence but from the direct testimony 
of the Commissioner concerned, that from that point on- 
ward the Commissioner acted on his own authority and 
that Mr. Bovard had completed all proper action. The 
Commissioner was the person in ultimate authority and he 
acted on the basis of the evidence presented to him by the 
appellant. It cannot be asumed that the Commissioner 
was ignorant of the fact that the matter could be referred 
to the Department of Justice if he considered such a 
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referral necessary. Mr. Bovard’s handling of this matter 
is established to have satisfied the Commissioner to whom 
he was then responsible and under the circumstances it 
does not appear reasonable to charge him with a personal 
delinquency as was done in Specification VIL. 


In examining the present case the Board has given par- 
ticular attention to the high position oceupied by Mr. 
Bovard in the Federal Housing Administration. In that 
connection attention was also given to the matter referred 
to in the Appeals Examining Office decision to the effect 
that the Commissioner of the agency who initiated the re- 
moval action against the appellant was sincerely lacking 
in confidence in Mr. Bovard’s ability as General Counsel. 
The seriousness of such a lack of confidence is fully 
appreciated. However, the mere fact of such a lack of con- 
fidence does not satisfy the legal requirements for 
discharge established by Section 14 of the Veterans’ 
Preference Act. As a preference eligible employee, Mr. 
Bovard is entitled to these legal protections and unless 
the agency, or the Commissioner, is able to present and to 
sustain valid and proper reasons for the removal of Mr. 
Bovard, such removal cannot be held to be for such cause 
as will promote the efficiency of the service. The law 
requires specific and detailed reasons. Regardless of the 
position occupied by the preference eligible employee, it is 
the legal obligation of the employing agency to present, 
and to sustain, specific reasons in support of a conclusion 
of a lack of confidence in such employee’s ability. It is the 
decision of this Board that this has not been done in the 
ease of Mr. Bovard. 


In view of all of the foregoing, the decision of the 
Appeals Examining Office is reversed; the recommendation 
of the Appeals Examining Office that no change be made 
in the personnel action of removal, is rescinded; and it is 
recommended that Mr. Bovard be restored retroactively to 
the position from which he was removed on July 15, 1954. 
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48 Under the provisions of Section 14 of the 

Veterans’ Preference Act of 1944, as amended, 
findings of the Civil Service Commission are mandatory 
and the administrative officer concerned shall take the 
corrective action recommended. As provided in Civil 
Service Regulation Section 22.503, the decision on an appeal 
to this Board is final and there is no further right to appeal. 


This letter constitutes authority for the restoration of 
Mr. Bovard in connection with the foregoing recommenda- 
tion. Within ten (10) days of receipt of this letter, please 
furnish the Board of Appeals and Review with duplicate 
copies of the official notification of personnel action 
advising Mr. Bovard with respect to the accomplishment 
of the corrective action. Please address your report to the 
Board of Appeals and Review, United States Civil Service 
Commission, Washington 25, D. C., Attention: Miss Ruth 
L. Boyd, Room 144, Main Building. 


For the Commissioners: 
Sincerely yours, 
Joun EB. Buann, Chairman 


Board of Appeals and Review 


: Clayton L. Burwell, Esquire 
Murphy, Duiker, Smith and Burwell 
Southern Building 
15th and H Streets, N.W. 
Washington 5, D. C. 


: Mr. Burton C. Bovard 
Lorton, Virginia 


: Appeals Examining Office 


: Honorable Olin D. Johnston, Chairman 
Committee on Post Office and Civil Service 
United States Senate 
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EXHIBIT C 


Unrrep States Crviz Service Commission 
Wasuineton 25, D. C. 


In your reply refer to 
File BAR:JEB:elk 


December 29, 1955 


Honorable Norman P. Mason 
Commissioner 

Federal Housing Administration 
Washington 25, D. C. 


Dear Mr. Mason: 


This refers to your letter of October 7, 1955, requesting 
the Commissioners, pursuant to Section 22,504 CSR, to re- 
open and reconsider the decision of the Board of Appeals 
and Review dated September 24, 1955, in the matter of 
Mr. Burton C. Bovard. Both you and Mr. Bovard were 
advised by letters of November 16, 1955, of the Commis- 
sion’s decision to reopen the case, and you were both 
afforded full opportunity to submit final representations. 


The Commissioners have fully considered the entire 
appeals record which was before the Board of Appeals 
and Review and the additional representations furnished 
to the Commissioners by both parties, and have found as 
follows: 


A major issue in the case concerns the specificity of the 
charges preferred. When one considers the surrounding 
circumstances of the agency’s problems and the employee’s 
position, the charges are set forth specifically enough and 
in sufficient detail so that Mr. Bovard had a fair oppor- 
tunity to reply and was not prejudiced. 
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As General Counsel of the Federal Housing Administra- 
tion, Mr. Bovard should have been fully aware, not only 
of the nature of the abuses in the agency’s programs, 
but of the nature of the specific delinquencies alleged to 
exist on his part as outlined in the agency’s notice. It is 
not believed that a different procedural standard exists 
for high and low ranking Federal employees. However, 
an official of high rank, such as Mr. Bovard, is possessed 
of an understanding and comprehension that justifies the 
Commission in holding the removal action in the present 
case to be procedurally valid. It seems proper to give 
recognition to the fact that such an official possesses full 
knowledge of the duties and responsibilities of his posi- 
tion, particularly as they relate to the agency’s function. 
This knowledge, when applied to the charges preferred 
against Mr. Bovard establishes their procedural validity. 


50 With respect to the merits of the case, Mr. Bovard 

did not perform the duties of General Counsel in an 
adequate manner. The evidence indicates that as General 
Counsel, Mr. Bovard was surprisingly ignorant of im- 
portant aspects of his responsibilities and extremely com- 
placent in the face of known abuses in important programs 
under the jurisdiction of his office. It is shown that Mr. 
Bovard possessed not only the authority but the 
responsibility to act against such abuses. There is no 
doubt that his actions were inadequate to such a degree 
that the agency’s charges are sustained. 


The particular charges found by the Board of Appeals 
and Review to be procedurally valid but not sustained are 
further indications that Mr. Bovard was not alert to the 
requirements of the important position he held. These 
charges are sustained by the evidence. The information 
with respect to such charges shows the same trend of 
complacency in Mr. Bovard’s administration of his office 
that is considered objectionable with regard to all of the 
charges. This established inadequacy on Mr. Bovard’s 
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part supports a finding reversing the Board of Appeals 
and Review and sustaining the agency’s removal action as 
necessary for maintaining and promoting the efficiency of 
the service. 


The Commissioners accordingly reverse the decision of 
the Board of Appeals and Review conveyed by letter dated 
September 23, 1955, and sustain the action of the Federal 
Housing Administration in effecting the removal of Mr. 
Burton C. Bovard from the service. 


By direction of the Commission: 
Sincerely yours, 


Joun E. Buaxn, Chairman 
Board of Appeals and Review 


51 Filed April 13, 1956, Harry M. Hull, Clerk 
Answer 


Defendants answer the allegations of the complaint as 
follows: 


1. Answering paragraph 1 of the complaint, defendants 
deny that the discharge of plaintiff from the position of 
General Counsel of the Federal Housing Administration 
was invalid and illegal. 

Except to the extent denied by the foregoing, the allega- 
tions of paragraph 1 are admitted. 


2. Answering paragraph 2 of the complaint, defendants 
deny the allegations therein. 


3. Answering paragraph 3 of the complaint, defendants 
deny the allegations therein for lack of knowledge and in- 
formation sufficient to form a belief. 


4. Answering paragraph 4 of the complaint, defendants 
admit the allegations therein. 
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5. Answering paragraph 5 of the complaint, defendants 
deny the allegations therein. 


6. Answering paragraph 6 of the complaint, defendants 
admit the allegations therein. 


7. Answering paragraph 7 of the complaint, defendants 
deny that the plaintiff acquired permanent civil service 
status in 1942; defendants aver that plaintiff acquired per- 
manent civil service status in July 1943. 


Except to the extent denied by the foregoing, the allega- 
tions of paragraph 7 are admitted. 


52 8. Answering paragraph 8 of the complaint, de- 

fendants admit the allegations in sentences 1, 2 and 
3 thereof, except that defendants aver that the date on 
which plaintiff was placed on annual leave was April 15, 
1954 and not April 14, 1954. 


Defendants admit the allegations in sentence 4 of 
paragraph 8, except that defendants deny that plaintiff 
was wrongfully discharged. 

9. Answering paragraph 9 of the complaint, defendants 
admit that from 1940 until plaintiff’s dismissal the civil 
service efficiency ratings received by plaintiff were ‘‘good’’ 
or better and that most of such ratings were ‘‘excellent”’. 


Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 9 are denied. 


10. Answering paragraph 10 of the complaint, defendants 
admit that Norman P. Mason was appointed Acting Com- 
missioner of the Federal Housing Administration on April 
13, 1954, and that on or about April 14, 1954 defendant 
Mason caused to be personally served on plaintiff papers 
placing plaintiff on annual leave as of April 15, 1954. 


Defendants further admit the allegations in the second 
sentence of paragraph 10. 
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Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 10 are denied. 


11. Answering paragraph 11 of the complaint, defendants 
admit the allegations in the first sentence thereof. 


Defendants further admit that only Charge 9 was 
amended in the May 28, 1954 letter to plaintiff from de- 
fendant Mason. 


Defendants further admit the allegations in the fourth 
sentence of paragraph 11. 


Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 11 are denied. 


12. Answering paragraph 12 of the complaint, defend- 
ants admit that on June 9, 1954 plaintiff filed an answer to 
the charges. 


Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 12 are denied. 


53 18. Answering paragraph 13 of the complaint, de- 

fendants admit that on July 15, 1954 defendant 
Mason delivered to plaintiff a Notice of Adverse Decision 
which stated that Charges No. I, I, VI, VIII, IX and parts 
of VII were sustained, that Charges TI, IV and V were 
not sustained and that plaintiff would be removed effective 
July 15, 1954. 

Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 13 are denied. 

14. Answering paragraph 14 of the complaint, defend- 
ants admit that on July 26, 1954, within the time required 
for an appeal, plaintiff filed with the Civil Service Com- 
mission an appeal from the decision to dismiss him from 
his employment. 

Defendants farther admit that on October 22, 1954 a 
hearing was held on plaintiff’s appeal before Stephen 
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L. Elliott, an Appeals Examiner of the Civil Service 
Commission. 


Defendants further admit that Simon Trevas, counsel 
for the Federal Housing Administration, stated at the 
hearing that the Federal Housing Administration had made 
available to the Civil Service Commission all the material 
upon which it acted. , 


Defendants further admit that no sworn testimony was 


introduced by defendant Mason and the Federal Housing 
Administration at the hearing. 


Defendants further admit that defendant Mason and the 
Federal Housing Administration produced no witnesses at 
the hearing. 


Defendants aver that plaintiff did not introduce any 
sworn testimony or witnesses at the hearing. 


Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 14 are denied. 

15. Answering paragraph 15 of the complaint, defendants 
admit the allegations therein. 

16. Answering paragraph 16 of the complaint, defendants 
admit the allegations therein. 


54 17. Answering paragraph 17 of the complaint, de- 
fendants admit the allegations contained therein. 


18. Answering paragraph 18 of the complaint, defendants 
deny the allegations therein. 


Further answering paragraph 18 defendants aver that 
Section 22.504 of the regulations of the Civil Service Com- 
mission authorized the reopening of the decision of the 
Board of Appeals and Review. 


19. Answering paragraph 19 of the complaint, defend- 
ants admit that on October 7, 1955 defendant Mason filed 
with the United States Civil Service Commission an appli- 
cation to reopen and reconsider the decision of the Board 
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of Appeals and Review, under the authority of Section 
22.504 of the regulations of the Civil Service Commission. 


Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 19 are denied. 


20. Answering paragraph 20 of the complaint, defend- 
ants admit the allegations therein. 


Defendants aver that after the Civil Service Commission 
made the decision to reopen the case, plaintiff was supplied 
with copies of all the material submitted by the Federal 
Housing Administration in support of its application to 
reopen the case and plaintiff was given an opportunity to 
submit, and did submit, material in support of the decision 
of the Board of Appeals and Review. 


21. Answering paragraph 21 of the complaint, defend- 
ants admit that Report No. 1, dated January 26, 1955, of 
the United States Senate Committee on Banking and Cur- 
rency, 84th Cong., Ist Sess., was issued prior to the deci- 


sion of the Board of Appeals and Review. 


Defendants further admit that said report, dated Jan- 
uary 26, 1955, was not considered by defendant Mason in 
reaching his decision of July 15, 1954 to remove plaintiff. 


Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 21 are denied. 


55 92. Answering paragraph 22 of the complaint, de- 

fendants admit that the Civil Service Commission 
did decide to reopen the decision of the Board of Appeals 
and Review. 


Except to the extent admitted by the foregoing, the alle- 
gations of paragraph 22 are denied. 

93. Answering paragraph 23 of the complaint, defend- 
ants admit the allegations therein. 


94. Answering paragraph 24 of the complaint, defend- 
ants deny the allegations therein. 
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25. Answering paragraph 25 of the complaint, defend- 
ants deny the allegations therein. 


26. Answering paragraph 26 of the complaint, defend- 
ants admit the allegations therein. 

27. Answering paragraph 27 of the complaint, defend- 
ants deny the allegations therein for lack of knowledge 
and information sufficient to form a belief. 


As additional defenses defendants allege: 


1. The Court is without jurisdiction of this action be- 
cause plaintiff seeks to subject to judicial review execu- 
tive action which is committed by law to the sole and ex- 
elusive discretion of the Executive. 


2. The Court is without jurisdiction of this action be- 
cause the actions of the defendants complained of herein 
were taken in compliance with the applicable statutes and 
regulations. 


3. Plaintiff’s removal was in all respects in compliance 
with the Constitution, applicable statutes and regulations. 


4. The complaint fails to state a claim against defend- 
ants upon which relief can be granted. 


Wuenzrors, defendants pray that the complaint be dis- 
missed in all respects with costs to the defendants. 


Geo. S. Leonarp 
Acting Assistant Attorney 
General 


Otrver GascH 
United States Attorney 


Epwarp H. Hickey 

Donatp B. MacGurneas 

F. Carotyn Gracia 
Attorneys, 
Department of Justice 
Attorneys for Defendants. 
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60 Deposition of Philip Young 


Philip Young was called for examination by counsel for the 
plaintiff and, after having been sworn by the notary, was 
examined and testified as follows: 


EXAMINATION By CoUNSEL FOR PLAINTIFF 
By Mr. Burwell: 


Q. You are Mr. Philip Young, the Chairman of the 
Civil Service Commission, and a defendant in this 
61 suit, are you not, sir? A. That is correct. 

Q. Mr. Young, in the unfavorable decision of De- 
cember 29 it is recited that the Commissioners considered, 
in addition to the record, additional representations. To 
identify the representations of the FHA which you con- 
sidered, may I ask you if they consisted of: 


(a) a letter dated October 7, 1955, from the Commis- 
sioner of the FHA to you requesting a reopening and re- 
consideration under section 22.504; 

(b) a report dated August 31, 1954, by William F. Me- 
Kenna to Albert F. Cole, House and Home Finance Ad- 
ministrator, FHA; and 

(c) a report of the Senate Committee on Banking and 
Currency dated January 6, 1955, entitled ‘(FHA Investi- 
gation.”? A. Yes. I believe that to be correct, that those 
were the representations attached to the letter referred to. 

Q. And, so far as you know, those are all the representa- 
tions you considered? A. Well, plus the file on the case, 
the whole file. Those were added to it. And the repre- 
sentations made by you on behalf of your client. 

You are referring now to this final letter of December 
29; is that correct? 

Q. Yes, sir. I am referring to an identification 
62 of the use of the word ‘‘representations’’ as applied 
to the FHA. A. Yes. Correct. 

Q. And, as I understand it, you say that they are the 
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papers and reports attached to the application? A. That 
is correct. 


® * s . e ° . e * , 


88 Filed October 29, 1957—Harry M. Hall, Clerk 
Affidavit 


I, the undersigned, Burton C. Bovard, being first duly 
sworn according to law, depose and say: 


° * * ° * * * ° * e 


84 8. That I have never been permitted to appear 

through counsel before the Commission itself and 
to have oral argument presented in my behalf, notwith- 
standing timely requests to the Commission that a hearing 
and oral argument before the Commission be permitted in 
view of the Commission’s re-opening and intention to de- 
cide the case personally. 


Filed November 19, 1957 
Order 


This cause, having been heard on cross-motions of plain- 
tiff and defenadnts for summary judgment; and it appear- 
ing that the findings and recommendations of the Civil 
Service Commissioners made pursuant to order of this 
Court dated March 12, 1957, and filed in this action on 
August 15, 1957, do not comply with the requirements of 
Section 14 of the Veterans’ Preference Act of 1944 (5 
U.S.C. 863) ; now, therefore, 


Tt is hereby ordered that this cause is remanded to the 
Civil Service Commissioners for the making of new find- 
ings and recommendations, pursuant to Section 14 of the 
Veterans’ Preference Act; 


It is further ordered that this Court retain jurisdiction 
of this cause for the taking of further appropriate pro- 
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ceedings upon the filing of such new findings and recom- 
mendations by the Civil Service Commissioners. 


/3/ ALEXANDER HOoLtTzorr 
District Judge 


87 Filed January 14, 1958 


Findings and Recommendations of the Commissioners of the 
United States Civil Service Commission 


Pursuant to the Order of the Court dated November 19, 
1957, the Commissioners of the United States Civil Serv- 
ice Commission do hereby make the following findings and 
recommendations in accordance with section 14 of the Vet- 
erans’ Preference Act of 1944, as amended, 5 U.S.C. 863. 


FINDINGS IN THE APPEAL OF 
BURTON C. BOVARD 


On the basis of all of the evidence of record, the Com- 
missioners of the United States Civil Service Commission 
find that in discharging Mr. Bovard, the Federal Housing 
Administration complied with the procedures of section 
14 of the Veterans’ Preference Act and the regulations 
of the Commission pursuant thereto which require that 
a preference eligible employee shall have at least thirty 
days’ advance written notice of proposed adverse action, 
shall be allowed a reasonable time for answering the same 
personally and in writing, and shall be furnished with a 
written notification of adverse decision. 


The specifications preferred against Mr. Bovard which 
are affirmed by the Commissioners are paraphrased 
88 herein for ready reference, and in regard to each 
specification in the notice of proposed adverse action 

the following findings are made: 


Srecrrication I: Paraphrased, this Specification charges 
that Mr. Bovard failed to initiate prompt action adequate 
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to investigate complaints against the Enterprise Construc- 
tion Companies during two separate periods. The first 
period is from May 9, 1951, to April 29, 1953, and the 
second is the period after April 29, 1953. 


FINDINGS 
Form 


Specification I of the notice of proposed adverse action 
states reasons, specifically and in detail, sufficient to en- 
able Mr. Bovard to answer and, therefore, this specifica- 
tion is procedurally sufficient. 


Substance 


The Commissioners find that although Mr. Bovard was 
aware of the complaints against the Enterprise Construc- 
tion Companies, he took no prompt or adequate action to 
have these complaints investigated during the period from 


May 9, 1951, to April 29, 1953. As General Counsel of the 
Federal Housing Administration, Mr. Bovard had the duty 
to initiate such prompt and adequate investigative action, 
and as he failed to do so the evidence sustains this Speci- 
fication as it relates to the period from May 9, 1951 to 
April 29, 1953. 


The Commissioners find that the evidence does not 
establish that Mr. Bovard’s failure to initiate the required 
investigative action persisted after April 29, 1953. Ac- 
cordingly, this Specification is not sustained in regard to 
the latter period. 


89 Sprcrrication II: Paraphrased, this Specification 

charges that on October 21, 1953, Mr. Bovard sub- 
mitted a report to the Department of Justice relative to 
one Tom Arafe which was inadequate and unsatisfactory 
in six separate respects that are cited in the Specification. 
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FINDINGS 


Form 


Specification II of the notice of proposed adverse action 
states specific and detailed reasons sufficient to enable Mr. 
Bovard to answer. Accordingly, this specification is pro- 
cedurally sufficient. 


Substance 


The Commissioners find that the October 21, 1953, re- 
port on Tom Arafe was submitted to the Department of 
Justice over the stamped signature of Mr. Bovard, and 
that this report was inadequate and unsatisfactory as 
charged in the Specification. Mr. Bovard was aware of 
the serious nature of the complaints against the Enter- 
prise Construction Companies and as Tom Arafe was a 
salesman for the Enterprise Companies, Mr. Bovard 
should have required that the Arafe report receive his 


personal attention. Mr. Bovard was accountable for the 
Arafe report and as he was delinquent in not personally 
assuring himself of its adequacy, he must bear the respon- 
sibility for its unsatisfactory preparation. This Specifi- 
cation is sustained by the evidence. 


Srecirication III: This Specification was dropped by 
the Federal Housing Administration and as it did not 
serve as a basis for the discharge action against Mr. 
Bovard it has not been considered by the Civil Service 
Commissioners. 


90 Srecrrication IV: This Specification was dropped 

by the Federal Housing Administration and as it 
did not serve as a basis for the discharge action against 
Mr. Bovard it has not been considered by the Civil Service 
Commissioners. 


Spgcrrication V: This Specification was dropped by the 
Federal Housing Administration and as it did not serve 
as a basis for the discharge action against Mr. Bovard 
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it has not been considered by the Civil Service Commis- 
sioners. 


Srzcrrication VI: Paraphrased, this Specification 
charges that although Mr. Bovard lacked sufficient person- 
nel to investigate complaints under Title I, he failed to 
refer those complaints to the Federal Bureau of Investi- 
gation, and he failed to recommend amendment of an 
existing agreement with the Federal Bureau of Investiga- 
tion under which Title I complaints were to be investi- 
gated by Mr. Bovard’s staff. 


FINDINGS 
Form 


Specification VI of the notice of proposed adverse action 
states reasons specifically and in detail, sufficient to en- 
able Mr. Bovard to answer. Therefore, this Specification 
is precedurally sufficient. 


Substance 


The Commissioners find that Mr. Bovard lacked sufli- 
cient personnel to investigate the increasing number of 
Title I complaints, and that he failed to recommend a 
change in handling those complaints that would have per- 
mitted their referral to the Federal Bureau of Investiga- 
tion. In his capacity as General Counsel, Mr. Bovard was 
responsible for the investigation of these complaints. 
Therefore, he had the obligation to make whatever recom- 
mendation was necessary to assure that they were investi- 
gated in a timely and proper manner. In view of the ab- 
sence of such a recommendation, this Specification is sus- 
tained by the evidence. 


91 Srecrrication VII: The first sentence of this 

Specification was dropped by the Federal Housing 
Administration and as that sentence did not serve as a 
basis for the discharge action against Mr. Bovard, it has 
not been considered by the Civil Service Commissioners. 
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FINDINGS 


The Commissioners find that no part of the remainder 
of this Specification is both procedurally sufficient and 
established by the evidence. Accordingly, this Specifica- 
tion is not sustained as a reason for the discharge of Mr. 
Bovard. 


FINDINGS 


Sprcirication VIII: The Commissioners find that Spe- 
cification VIII is not sustained by the evidence. 


Spzcrrtcation IX: Paraphrased, this Specification 
charges that from 1948 to April 15, 1954, Mr. Bovara 
knew or should have known of (a) abuses of the Title I 
Property Improvement Loan Program, (b) abuses under 
section 608 of the National Housing Act, and (c) the 
agency’s disinterest in the labor standards functions under 
section 212 of the National Housing Act and that in con- 
nection with these, he neglected and failed in his duties 
as General Counsel in six separate respects which are set 
forth in the Specifications as paragraphs (1) through (6). 


FINDINGS 
Form 


Specification IX of the notice of proposed adverse action 
is procedurally sufficient only in regard to paragraph (b) 
as that paragraph relates to paragraphs (1) and (3). 
Paragraph (b) makes a specific reference to the wide- 
spread mortgaging-out of money under the section 608 
program, to the collusion between mortgagors and mort- 

gagees, and to the disregard of the statutory re- 
92 quirements under section 608. Paragraphs (1) and 
(3) charge that Mr. Bovard neglected to take neces- 
sary and proper remedial measures, and that he failed to 
propose recommendations to prevent ‘windfalls’? to 
builders under the 608 program. The reasons contained 
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in these paragraphs are specific and detailed and sufficient 
to enable Mr. Bovard to answer. 


The remaining paragraphs of Specification IX [para- 
graphs (a), (c), (2), (4), (5), and (6)] are vague and in- 
direct and so lacking in particulars that they do not meet 
the legal requirements for specific and detailed reasons. 


Substance 


The Commissioners find that Mr. Bovard knew or should 
have known of the mortgaging-out practices under the sec- 
tion 608 program, of the collusion between mortgagors 
and mortgagees, and of the disregard of the statutory re- 
quirements under the 608 program. Nevertheless, Mr. 
Bovard neglected to take such remedial measures as it 
was his duty to do in his capacity as General Counsel. 
Furthermore, with respect to the ‘‘windfalls’’ to builders 
under the section 608 program, Mr. Bovard failed to pro- 
pose recommendations which would have prevented this 


type of abuse. Accordingly, the procedurally sufficient 
part of this Specification [paragraph (b) as it relates to 
paragraphs (1) and (3)] is sustained by the evidence as a 
reason for the discharge of Mr. Bovard. 


93 ENFORCED ANNUAL LEAVE 
FINDINGS 


In addition to the findings on each Specification pre- 
ferred against Mr. Bovard, the Commissioners find that 
Mr. Bovard was improperly placed on enforced annual 
leave during the removal notice period (May 7, 1954, 
through July 15, 1954). Such involuntary annual leave is 
prohibited by section 14 of the Veteran’s Preference Act 
of 1944, as amended, during the period of advance notice 
of proposed adverse action. Taylor v. United States, 131 
C. Cls. 386. Kenny v. United States, 145 F. Supp. 898. 
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RECOMMENDATIONS 


Review of the specifications found to be both proce- 
durally sufficient and sustained by the evidence has con- 
vinced the Commissioners that the discharge of Mr. Bo- 
vard was ‘‘for such cause as will promote the efficiency of 
the service”? within the meaning of that language as it 
appears in section 14 of the Veteran’s Preference Act. 
Therefore, the Commissioners deny Mr. Bovard’s request 
for an additional oral hearing, and recommend no change 
in the personnel action of the Federal Housing Adminis- 
tration effecting the discharge of Mr. Bovard. 


With respect to the period of Mr. Bovard’s enforced 
annual leave (May 7, 1954, through July 15, 1954), it is 
recommended by the Commissioners that the official rec- 
ords of the employing agency be amended to show a can- 
cellation of such improper period of leave, and the re- 
tention of Mr. Bovard on the rolls in a pay status during 
that period. 


94 /s/ Hanes Exisworra 12/30/57 
Harris Ellsworth 
Chairman 
/s/ Cueistopser H. Pamurrs 12/23/57 
Christopher H. Phillips 
Commissioner 


DissEntTs 


/3/ Frepenicx J. Lawton 12/27/57 
Frederick J. Lawton 
Commissioner 
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96 Filed May 15, 1958—Harry M. Hull, Clerk 
Pretrial Proceedings 
Srarement or Nature or CasE: 


The issues are sufficiently covered by the pleadings and 
the pretrial statements. 


Srrev.aTions: 


Within 10 days counsel for D may file a motion to abate 
the action. 


Within 10 days counsel for D may file a motion for sum- 
mary judgment. 


/s/ ¥. Dicxrxson Letts 
Judge 


/s/ Fesprnanp J. Mack 
Attorney for Petitioner 


/s/ D. B. MacGurvzas 
Attorney for Defendants 


97 r Filed May 15, 1958 
Plaintiff's Pretrial Statement 


This is an action by a former Federal employee with 
permanent Civil Service status, and who had veteran’s 
preference, seeking (1) a declaratory judgment that the 
termination of his employment by the defendants was 
illegal and void, and (2) for a mandatory injunction re- 
quiring the defendants to restore plaintiff to his former 
position. 


The complaint adequately sets forth the facts involved 
in this action. 

Plaintiff claims the action of the defendants in terminat- 
ing his employment is illegal and void on the following 
grounds: 
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(1.) The findings of the defendant Commissioners of 
the United States Civil Service Commission are inade- 
quate and lacking in specificity under appropriate statu- 
tory requirements. 


(2.) The action of the defendant Commissioners of the 
United States Civil Service Commission in reopening and 
reversing the decision of the Board of Appeals and Review 
of the Civil Service Commission was unauthorized by law 
and unwarranted. 


(3.) The consideration by the defendant Commissioners 
of the United States Civil Service Commission of addi- 
tional evidence submitted by the employing agency in their 
decision to reverse the decision of the Board of Appeals 
and Review of the Civil Service Commission violated the 
plaintiff’s rights under the Veteran’s Preference Act, Title 
5, USC, § 863 (as amended), and violated the rules of the 
Civil Service Commission and the ruling of the Appeals 
Examiner. 


(4.) The charges of which plaintiff was finally in- 

98 formed and upon which he was finally terminated 

are not specific and in sufficient detail as required 

by the Veterans’ Preference Act, Title 5, USC, § 863 (as 

amended), and did not sufficiently inform plaintiff of the 

charges against him, and did not enable plaintiff to de- 
fend himself against those charges. 


(5.) The decision of the defendant Commissioners of the 
United States Civil Service Commission is without founda- 
tion or substantiation in the record before them at the 
time they made their determination, and hence is arbi- 
trary, capricious, made in bad faith and therefore not a 
valid decision. 


(6.) The decision of the defendant Commissioners of 
the United States Civil Service Commission is void be- 
cause, in violation of the Civil Service Act, as amended 
July 31, 1956, C. 804, Title I, Sections 105, 106 (a), Title 
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II, Section 201, 70 Stat. 737, 742 (5 USCA 632), which 
provides that: 


«¢# ® © Said commissioners shall hold no other place 
under the United States.’’ 


Defendant Commissioner Young was at the time of the 
action complained of herein the holder of another official 
place under the United States. Defendant Commissioner 
Young was one of the two Commissioners voting for re- 
versal of the favorable decision of the Board of Appeals 
and Review of the Civil Service Commission. 


Requested Stipulations: 


1. The defendant Commissioners of the United States 
Civil Service Commission will furnish to plaintiff within 
fifteen (15) days an itemization of all documents contained 
in the Civil Service Commission’s record at the time of 
the rendering of the decision of the Board of Appeals and 


Review on September 23, 1955. 


100 Filed February 12, 1958—Harry M. Hull, Clerk 
Defendants’ Pre-Trial Statement 


This is an action for reinstatement of plaintiff to his 
former position as general counsel of the Federal Hous- 
ing Administration, from which he was dismissed on 
charges by the Administrator of that agency. Plaintiff 
has Civil Service status and veterans’ preference. His 
administrative appeal to the Civil Service Commission re- 
sulted in the Commission sustaining his dismissal, as is 
evidenced by findings and recommendations of the Civil 
Service Commissioners filed in this action on January 13, 
1958. 


Plaintiff contends that his dismissal was invalid because 
(1) the Commissioners’ findings and recommendations are 
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inadequate under the Veterans’ Preference Act; (2) the 
charges are lacking in required specificity; (3) the Civil 
Service Commissioners had no authority to re-open the 
case and reconsider it at the request of the Federal Hous- 
ing Administration; and (4) plaintiff’s dismissal was moti- 
vated by political considerations. 


Defendants contend that none of plaintiff’s contentions 
are valid. In the opinion of defendants, the pleadings 
and the findings and recommendations of the Civil Service 
Commissioners are adequate for the disposition of all 
legal issues involved, and there is no material issue of 
fact on which evidence may properly be introduced at 
trial. However, Judge Holtzoff has denied cross motions 
of plaintiff and defendants for summary judgment on the 
qround that the allegation of the complaint that plaintiff 
was motivated by political considerations presents a mate- 
rial issue of fact. 


125 FEDERAL HOUSING ADMINISTRATION 
WASHINGTON 25, D. C. 


October 7, 1955 


Office of 
The Commissioner 


Honorable Philip Young 
Chairman 

Civil Service Commission 
Washington 25, D.C. 
Dear Mr. Young: 


Intensive investigations of the Federal Housing Admin- 
istration were conducted last year by the Executive and 
Legislative Branches of the Government. 


These investigations established that there existed over 
a period of years maladministration within the FHA which 
permitted : 
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the defrauding of thousands of small homeowners in 
the home improvement program, including many cases 
of human suffering; 


the kiting of costs in the Section 608 and other apart- 
ment house building programs; 


the inflating of rents in the apartment house building 
programs ; 

the distribution to promoters of the excess of insured 
mortgage proceeds over construction costs in violation 
of agreements with the Federal Housing Administra- 
tion to the prejudice of the Agency and tenants; 


a practice to develop and continue over a long period 
of time wherein persons doing business with this 
Agency gave gratuities to its employees; 


a continuing failure to investigate certain categories 
of criminal offenses which were required to be in- 
vestigated under an agreement with the Department 
of Justice; 


in at least three major cases, withholding from the 
Department of Justice, until the statute of limitations 
had run, reports of investigations involving allegedly 
serious criminal activity by FHA employees; 


and other serious irregularties and abuses. 


126 These abuses were at their worst in the years 

1948 to 1953. During these and prior years, Mr. 
Burton C. Bovard was General Counsel of FHA with 
direct and primary responsibility and full authority for 
the conformance of its administration with law and sound 
legal practice, and for directing the activities of all its 
lawyers and investigators. FHA investigations were con- 
ducted by order and supervision of Mr. Bovard. 


At the outset of the investigations, sufficient facts were 
established which clearly demonstrated the incompetency 
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of the General Counsel, and after preferring charges, Mr. 
Bovard was duly removed. This action of removal was 
affirmed by a decision of the Appeals Examining Office, 
Civil Service Commission. 

Now, 17 months later, an Order has been issued by the 
Board of Appeals and Review that Mr. Bovard be rein- 
stated. 


The charges against Mr. Bovard were served on May 7, 
1954, The hearing before the Civil Service Commission 
was held on October 22, 1954. 


On January 6, 1955, the Report on the FHA Investigation 
of the U. S. Senate Committee on Banking and Currency 
stated that Mr. Bovard exhibited an inability to cope with 
the important problems raised under the National Housing 
Act and its administration. This report in substance places 
a heavy share of the responsibility for the failures of FHA 
on Mr. Bovard’s inadequacies. 


The restoration of Mr. Bovard to the position of General 
Counsel, FHA, without consideration of the Committee 
Report and the facts on which it was based, would flout the 
public interest. It is respectfully submitted that the Com- 
missioners have an obligation to take judicial notice of the 
Report of the Senate Banking and Currency Committee. 


The Board of Appeals and Review excused Mr. Bovard 
from responsibility in connection with one of the specified 
grounds for removal with the statement that it was ‘‘one 
concerning an administrative deficiency in the General 
Counsel’s office that occurred under the general super- 
vision of Mr. Bovard but without personal knowledge or 
dereliction on his part.’”? A conclusion of this nature can- 
not be applied to excuse Mr. Bovard for administrative 
failures of his office over such broad areas of responsibility 
which existed for the many years during which he was 
General Counsel unless premised on the basis that Mr. 
Bovard was entitled to enjoy the emoluments and privileges 
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of his office without assuming any of its basic responsi- 
bilities. 

I cannot accept the responsibility for restoring Mr. 
Bovard to the position of General Counsel, FHA, partic- 
ularly in view of the comments of the Senate Committee 
on Banking and Currency with respect to Mr. Bovard’s 
competency. Because of the extremely confidential nature 
of the position and the high level policy decisions to be 
made by the incumbent of the office of General Counsel, 
FHA, the Civil Service Commission excepted this position 
from the competitive service under Schedule C. In view of 
Mr. Bovard’s demonstrated inadequacies, it would be an 
anomaly for me to be required to restore him to a position 
calling for such a high degree of trust and confidence. 


127 Since Mr. Bovard’s rights will not be prejudiced, 
we are not restoring him until a final determination 
of this matter. 


I transmit herewith the application of the Federal Hous- 
ing Administration to reopen and reconsider the decision 
of the Board of Appeals and Review, a copy of Report 
No. 1, U.S. Senate Committee on Banking and Currency, 
84th Congress, 1st Session, January 6, 1955, and final re- 
port of Special Investigation of FHA dated August 31, 1954. 


Respectfully submitted, 


Norman P. Mason 
Commissioner 


Enclosures : 
(1) Application to Reopen and Reconsider 


(2) Report No. 1, U. S. Senate Committee on Banking 
and Currency, 84th Congress, 1st Session, January 6, 
1955 


(3) Final Report of Special Investigation of FHA dated 
August 31, 1954 
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128 Application of the Federal Housing Administration That 
the Civil Service Commission Reopen and Reconsider the 
Decision of the Board of Appeals and Review in the 
Matter of Burton C. Bovard 


This is an application pursuant to the provisions of 
section 22.504 of Part 22 of the Rules and Regulations re- 
lating to Appeals of Preference Hligibles under the Vet- 
erans Preference Act, to reopen and reconsider the deci- 
sion of the Board of Appeals and Review dated Septem- 
ber 23, 1955 in the matter of Mr. Burton C. Bovard. By 
such decision the Board reversed the decision of the Ap- 
peals Examining Division that no change be made in the 
personnel action taken by this agency on July 15, 1954 
whereby Mr. Bovard’s services as General Counsel were 
duly terminated to promote the efficiency of the service. 


The Order of the Board is wholly unwarranted on the 
record before it. Conclusions are set out in the Board’s 
decision which are contrary to the record. A discussion 
of specifications which had, in fact, been disallowed by 
the Appeals Examining Office, is offered in the Board’s de- 
cision as justification for its reversal of the ruling of the 
Appeals Examining Office. The Board makes reference to 
original specifications which this Agency disallowed in 
reaching its decision in July 1954 to terminate Mr. 
Bovard’s employment. 


A partial explanation of the opposite decisions reached 
by two divisions in the same Agency on the same record 
is the Board’s misconception of portions of the record. 


Before considering specific points, we submit that a 
basic issue is involved, namely the standards to be used 
in review incompetence concerning the discharge of re- 
sponsibilities inherent in the important position of Gen- 
eral Counsel of an Agency the size and complexity of the 
FHA. It is clear from the decision of the Board that the 
significance of the duties involved in the high office held 
by Mr. Bovard was considered as not being material and 
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that whatever standards the Board employed would have 
uniform application without regard to varying degrees of 
authority and responsibility. In this connection the Com- 
missioners are respectfully referred to Mr. Bovard’s job 
description as General Counsel and the delegations of 
authority from the FHA Commissioners to Mr. Bovard. 
In effect, Mr. Bovard was the third in the line of respon- 

sibility for the entire Agency. The charges pre- 
129 ferred against him were in relation to his responsi- 

bility for the exercise of judgment and performance 
in the proper discharge of his functions as General Coun- 
sel. Mr. Bovard himself stated in his job description, 
which is part of the record, that he: 


«¢ Advises the Commissioner and his staff on all legal 
matters involved in carring out the functions of 
FHA oe # 


‘Originates, revises and interprets the the Adminis- 
trative Rules and Regulations under which the func- 
tions of the Commissioner are performed sich g Sorte 


Under the title ‘“‘Scope and Effect of Work’? the job 
description states: 


“The successful accomplishment of the duties and re- 
sponsibilities assigned to the General Counsel is ex- 
tremely important in enabling the FHA to meet the 
objective for which it was created.”’ 


From the foregoing, it is clear that the General Counsel 
had within his responsibility and judgment determination 
of matters of policy, and interpretation of rules and regu- 
lations, the effect of which was to control the scope of the 
entire Agency operations. 


The Board of Appeals and Review’s unwillingness to 
consider the charges in the light of Mr. Bovard’s respon- 
sibilities is evident in its decision where its exculpates Mr. 
Bovard for responsibility for a report sent to the Depart- 
ment of Justice over his signature (which was severely 
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criticized by the Department of Justice). The decision 
stated in this regard that the matter ‘“‘was handled in 
haste by his subordinates without his personal knowledge”’ 
and ‘‘is one concerning an administrative deficiency in the 
General Counsel’s office that oceurred under the general 
supervision of Mr. Bovard but without personal knowledge 
or dereliction on his part.’? The Appeals Examining 
Office with regard to the same charge (Specification IT) 
and on the same evidence concluded that (1) Mr. Bovard 
had a general responsibility for any material leaving the 
Agency over his signature, (2) he was directed to investi- 
gate all matters concerning the Enterprise Company, and 
(3) if he chose to delegate this duty and permit reports 
to be dispatched without his knowledge, he could not 
escape responsibility for their correctness. 


130 This same refusal of the Board to recognize a de- 
gree of difference in the standards that can be ap- 
plied to positions of different responsibilities is again evi- 


dent in its interpretation of specificity in regard to Specifi- 
cations VI, VII and IX. The Board states in general terms 
the correct and appropriate proposition that reasons must 
be given specifically enough and in sufficient detail that 
the employee may understand clearly the alleged grounds 
for the proposed action, know the particular offenses or 
deficiencies charged against him, and thus be in a position 
to submit his defenses. But when the Board undertakes 
to interpret and apply this proper general statement it 
places itself in conflict with judicial holdings that the 
determination of whether charges are specific and in de- 
tail must be made upon an examination of all the facts and 
circumstances of the case, including the appellant’s reply. 
(Italics supplied.) 


The specifications concern matters of importance to the 
Legal Division of FHA which Mr. Bovard headed. They 
involved subjects to which Mr. Bovard was exposed in the 
day-to-day operations of FHA over a long period of time. 
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Mr. Bovard’s replies to each specification, the voluminous 
affidavits containing explanations of what Mr. Bovard did 
and did not do with respect to situations referred to in the 
charges, and the relationship of these three specifications 
to the others, demonstrate that Mr. Bovard was fully ap- 
prised of these charges. This issue, and the Board’s 
treatment of it, is particularly clear in the Board’s state- 
ment regarding Specification VI. The first five Specifica- 
tions which precede Specification VI dealt with Mr. 
Bovard’s failure to take adequate steps and measures in 
connection with five separate matters, fully identified and 
involving criminal violations with respect to which the FHA 
and Mr. Bovard had investigative responsibilities. Never- 
theless, the Board attempts to find Specification VI too in- 

definite for failure to contain delineating dates and 
131 references to specific investigations. To accom- 

plish this, the Board had to isolate this specifica- 
tion and totally disregard its relation with the preceding 
five. 


To carry its efforts to the absurd the Board proceeds 
to make this final comment—‘The reference in this speci- 
fication to the possibility that Mr. Bovard could have sub- 
mitted a recommendation to ‘the Commissioner’ is par- 
ticularly indefinite, since Mr. Bovard served as General 
Counsel under six different Commissioners from Decem- 
ber 1940 to the date of his removal in July 1954’. No 
record appears that at any one time Mr. Bovard found 
himself serving more than one Commissioner. 


Inadequate personnel may have been a contributing 
factor to Mr. Bovard’s failure to initiate necessary cerimi- 
nal investigations. The record shows that FHA, and not 
the Department of Justice, made these investigations be- 
cause of an agreement entered into between FHA and the 
Department of Justice whereby the FHA agreed to investi- 
gate certain categories of offenses. When, therefore so 
many complaints were referred to him that his investiga- 
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tive staff was overwhelmed by their number and complex- 
ity, the natural and normal recommendation that Mr. 
Bovard should have made to the Commissioner was to 
open discussions looking to a transfer of this responsi- 
bility back to the Department of Justice. Instead, Mr. 
Bovard permitted the great bulk of cases to go uninvesti- 
gated. Charge VI, in this light, is a specific and easily 
understandable allegation that Mr. Bovard failed to per- 
form his duties adequately, and relates to specific cases 
set forth in the preceding charges. These specifications 
contained dates, names and circumstances and if Mr. 
Bovard was in a position to reply he could not have had 
any doubts as to the matters referred to. 


But the Board, to reach its results, had to avoid any 
reference to the incredible central point of Mr. Bovard’s 
answer to Specification VI. 


In that answer, Mr. Bovard denied he had ever known 
of the existence of this agreement, in effect from 1935 to 
1954. 


Obviously, Mr. Bovard could not have properly advised 
the FHA Commissioner as to this crucial responsibility of 
FHA when he had never acquainted himself with the fact 

of its existence. Many hundreds of cases were re- 
132 ferred to FHA by the FBI for investigation up to 

the time of Mr. Bovard’s removal. A minimum 
interest in the responsibilities of his office would have im- 
pelled Mr. Bovard to inquire into the reason and authority 
for the referrals, and into his and FHA’s responsibilities 
to investigate these cases that were far beyond their ca- 
pacity to investigate. 


Specification VI, in the background of the case itself, 
is definite and precise. Mr. Bovard’s difficulty with Speci- 
fication VI is not any failure to understand the charge. 
Affidavits submitted by Mr. Bovard in his defense make it 
clear he understood he did not have enough investigators 
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and his attempted solution was to get increased appro- 
priations for enlarging the staff. 


The great scandals of the FHA would not have been 
possible if these cases had been investigated. Mr. Bovard 
could not recommend to the Commissioner that the De- 
partment of Justice be asked to take back the responsi- 
bility to investigate, because Mr. Bovard had never ac- 
quainted himself with the fact that his office, through all 
14 years of his tenure, had that responsibility, and had 
it because of an agreement with the existence of which he 
had never bothered to acquaint himself? 


Illustrations serve to show the Board’s misconception 
of the record. The first paragraph of page three of the 
Board’s decision deals with that portion of Specification 
VIL which the Board found was procedurally valid. In 
substance this portion of the charge relates to Mr. 
Bovard’s testimony before the Senate Banking and Cur- 
rency Committee on April 28, 1954 where he stated to the 


Committee that in his opinion a television aerial would be 
eligible for a home improvement loan because it would 
seem to be a permanent improvement to the existing 
structure. The Board in its decision stated that although 
the charge does not specifically so state, it is implied that 
the decision was erroneous. The decision then goes on to 
point out that in the Commission’s files there is evidence 
that Mr. Bovard’s opinion is not without considerable 
support. Now what does the record show? It shows that 

Mr. Bovard in respect to a question put to him by 
133 the Committee made an unqualified statement that 

the loan was eligible because ‘‘it would seem to be 
a@ permanent improvement to the existing structure.’’ 
Months later by way of defense to this charge, Mr. Bovard 


1See how this assignment of duties beck to Department of Justice was 
easily accomplished by exchange of correspondence between the Attorney Gen- 
eral and the Administrator of the Housing and Home Finance Agency by 
letters dated respectively April 12 and 13, 1954 and made a part of this 
record during pendency of this appeal. 
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stated he did not intend to offer an opinion that a separate 
detachable antenna attached to a chimney or the roof of 
a dwelling would be a permanent improvement to the 
structure and eligible for Title I insurance. His answer 
to the Senate Committee however contained no such quali- 
fication and instead gave a completely opposite impres- 
sion. The gravamen of the charge was the ridiculous 
answer he gave as the General Counsel to the Senate Com- 
mittee, not the studied legal distinction made in his reply 
after the Senate hearings alluded to by the Board were 
published. It also seems a strained interpretation on the 
basis of the printed testimony of the hearings to have Mr. 
Bovard’s fumbling testimony before the Committee as to 
why the FHA on section 608 loans required the mortgagor 
to form a corporation, described in the decision as follows: 


“Mr. Bovard’s testimony indicates that while he did 
not immediately understand the question as proposed 
subsequent ‘discussion of the matter enabled him to 
provide an intelligent and proper answer.’’ 


The Commissioners are respectfully referred to pages 
1704-1708 of the Hearings Before the Committee on Bank- 
ing and Currency, Part 3 (made a part of this record) to 
determine whether the Board’s summary of this testi- 
mony is supported by the records or whether in fact his 
testimony cast discredit on the Agency. By any standards 
it is conceded that an essential qualification of a General 
Counsel for a major agency of the United States is his 
ability to report and explain the activities of his agency 
to Committees of the Congress.” 


Another illustration appears in the second paragraph 
of page three of the decision of the Board. In this para- 
graph the Board stated: 


1 Compare the appraisal of Mr. Bovard’s testimony by the same Committee 
in Report No. 1, Senate Banking and Currency Committee, 84th Congress, 1st 
Session, January 6, 1955, pp. 26 et seg. 
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“The Appeals Examining Office found that the latter 
part of Specification I concerning the alleged failure 
of Mr. Bovard with respect to the Enterprise matter 
setae May 1951 and April 1953, was not sustain- 
able.’’ 


Page 13 of the decision of the Appeals Examining Office 
relating to Specification I states: 


“Therefore, we sustain that portion of the specifica- 
tion which alleges a failure to order the investiga- 
tion between May 8, 1951 and April 29, 1953.” 


134 The Board also stated in connection with this speci- 
fication that: 


“‘The evidence fails to establish that a single Enter- 
prise Company complaint was brought to the atten- 
tion of the General Counsel, or routed through him, 
by the administrative officials operating under the 
Assistant Commissioner.’’ 


In Mr. Bovard’s reply he states that loan transactions of 
the Enterprise Company were examined over a long period 
of time and efforts were made to obtain facts concerning 
alleged improper or fraudulent action. He also states in 
his reply: 


“‘The files of the Legal Division will also show that 
the facts and data developed by the administrative 
offices in Washington and in the field were likewise 
examined to determine if administrative or legal 
action, or both, were warranted. It is my recollection 
the files and the testimony of the employees, both in 
Legal and Administrative Divisions, will show the 
difficulties encountered to establish evidence to sup- 
port specific actions.’’ 


Federal Housing Administration General Order No. 4, 
charges the General Counsel with the duty of investigat- 
ing all allegations of fraud and, if the facts warranted, 
submitting the results of the investigation to the Attorney 
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General. The record makes clear that reports were com- 
ing in to the Agency at least from May 1951 concerning 
possible criminal violations by the Enterprise Company, 
and the Legal Department under Mr. Bovard had knowl- 
edge of this situation. If he chose to rely on administra- 
tive action for curbing these violations the responsibility 
for investigating allegations of fraud nevertheless re- 
mained with the General Counsel. 


Finally, we come to another aspect of the Board’s de- 
cision which cannot go unchallenged without serious con- 
sequences to the efficiency of the federal service. The 
Board while admitting the seriousness of the lack of con- 
fideuce by the FHA Commissioner in Mr. Bovard, con- 
cluded that such mere lack of confidence in Mr. Bovard 
was not sufficient unless the Agency is able to present and 
sustain proper reasons for the removal. 


We again find an irreconcilable difference in approach 
on this issue between the Appeal Examining Office and 
the Board of Appeals and Review. As the Appeals Ex- 
amining Office perceived its function the issue was whether 
the new FHA Commissioner’s expression of lack of con- 
fidence was based on reasonable grounds. It noted the 
FHA Commissioner’s statement that because of the dere- 
lictions of Mr. Bovard it is now impossible for him to 
rely further on the exercise of Mr. Bovard’s administra- 
tive and professional judgment and in this respect ob- 
served that Mr. Bovard’s position was one involving one 
of the highest administrative offices in the FHA where 

the confidence of the Commissioner in his profes- 
135 sional, administrative and policy making ability is 

an absolute necessity. Finding no lack of objectiv- 
ity on the part of the FHA Commissioner, conceding that 
the Commissioner’s opinion was entitled to some weight, 
and noting the substantial evidence of Mr. Bovard’s inade- 
quacies in the record, the decision of the Appeals Examin- 
ing Office concludes that on the evidence the expression of 
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loss of confidence is based on factual circumstances. The 
Board by its decision, however, substituted its judgment 
in this respect for that of the FHA Commissioner and 
gave no weight to the view of the FHA Commissioner 
based, as it was, on very strong evidence. 


Tt has been well established that the determination 
whether or not a person’s discharge would promote the 
efficiency of the Government service is vested in the ad- 
ministrative officer of the Agency: While it is recog- 
nized that under the Veterans Preference Act the Civil 
Service Commission may, upon appeal of a veteran, re- 
view an adverse decision by an administrative officer, we 
know of no authority whereby the Commission may sub- 
stitute its judgment for that of an administrative officer in 
a case where reasonable grounds for the action of the ad- 
ministrative officer exists. 


Without any reference to the record the Board con- 
eluded that the Agency failed to present and sustain spe- 


cific reasons in support of a conclusion of a lack of con- 
fidence in Mr. Bovard’s ability. It is clear that with re- 
spect to the specification conceded by the Board to be 
procedurally valid, the Board misunderstood the record. 
Tt did not even discuss the merits of three other specifica- 
tions contending these specifications were invalid. We 
have shown that the Board’s standards of specificity were 
contrary to law and that with respect to Specification VI 
the Board’s criticism was completely unfounded. In view 
of these circumstances the sweeping conclusion of the 
Board that the Agency failed to present and sustain spe- 
cific reasons for a lack of confidence in Mr. Bovard, is 
wholly unfounded. 

A ease of this critical importance must not be disposed 
of on misunderstandings and misconceptions of the record. 


1 Watson vs. Pace, 101 F. Supp. 477; Gadsen vs. U.S., 78 F. Supp. 126; 
Carter vs. Forrestal, 175 F. 24 186; Eberlein vs. U.S., 275 U.S, 82. 
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136 For the reasons submitted herein and in the 

transmitting letter, and upon the basis of the entire 
record before the Commission, it is submitted that the de- 
cision of the Board of Appeals and Review be reopened 
and reconsidered, and that upon such reconsideration the 
decision of said Board be set aside. 


Respectfully submitted, 
Norman P. Mason 
Commissioner 


137 Hand Delivered—Special Messenger 


Clayton L. Burwell, Esq. 
Marphy, Duiker, Smith & Burwell 
Southern Building 

Fifteenth & H Sts., N. W. 
Washington 5, D. C. 


In re: Burton C. Bovard 
Dear Mr. Burwell: 


I have your letter of November 1, 1955 in behalf of Mr. 
Burton ©. Bovard. 


The Commission has received a request from the Fed- 
eral Housing Administration to reopen and reconsider the 
case of Mr. Bovard. The Commission is now giving con- 
sideration to the question of reopening. Should the Com- 
mission decide to reopen the case, you will be notified and 
given an opportunity to submit any evidence you desire in 
rebuttal of evidence submitted by F.H.A. or to further 
augment the record by any evidence you desire. 


The Commission will notify you of its decision as to re- 
opening the case. 
Sincerely, 


Pamir Youne 
Chairman 
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138 November 16, 1955 


Honorable Norman P. Mason 
Commissioner 

Federal Housing Administration 
Washington 25, D. C. 


Dear Mr. Mason: 


This refers to your request that the Commissioners re- 
view the September 23, 1955, decision of the Board of 
Appeals and Review disapproving, under Section 14 of 
the Veterans’ Preference Act, the removal of Burton C. 
Bovard as General Counsel, Federal Housing Adminis- 
tration, on charges. 

Upon preliminary review of your representations in the 
matter, the Commissioners have decided to reopen the 
case of Mr. Bovard. If there are any further or final 
representations which the Administration desires to have 
considered in support of its contentions, they must be 


prepared in duplicate and received in this office on or be- 
fore November 28, 1955. 

Mr. Bovard is being afforded a similar opportunity to 
submit final representations. 


By direction of the Commission: 
Sincerely yours, 


Joun E. Buany, Chairman 
Board of Appeals and Review 


139 November 16, 1955 


Mr. Burton C. Bovard 
Lorton 

Virginia 

Dear Mr. Bovard: 


Farther reference is made to your appeal under Sec- 
tion 14 of the Veterans’ Preference Act from the action 
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taken by the Federal Housing Administration in removing 
you, on charges, from the position of General Counsel. 


On the basis of representations addressed by Commis- 
sioner Norman P. Mason of the Federal Housing Admin- 
istration to the Chairman of the Civil Service Commis- 
sion, a copy of which is enclosed for your examination 
and comment, the Commissioners have decided to reopen, 
your case for review of the decision which was rendered 
in your favor by the Board of Appeals and Review under 
date of September 23, 1955. Any comments on the 
Agency’s representations, and any final representations 
which you may desire to submit in support of your conten- 
tions, must be prepared in duplicate and received in this 
office not later than the close of business on November 28, 
1955. 


The Agency is being afforded a similar opportunity to 
make final representations. 


By direction of the Commission: 


Sincerely yours, 


Joun E. Buann, Chairman 
Board of Appeals and Review 


Enclosure No. 1773 


ec: Clayton L. Burwell, Esq. 
Murphy, Duiker, Smith and Burwell 
Southern Building 
15th and H Streets, N. W. 
Washington 5, D. C. 


140 Reply of Burton C. Bovard to Representations of Norman 
P. Mason, Federal Housing Administrator, on Re-Open- 
ing and Reconsideration 

On September 23, 1955, the Board of Appeals and Re- 
view, acting ‘‘for the Commissioners’’, ordered the 


76 


restoration of Bovard to duty within ten days of the re- 
ceipt by the F.H.A. of the Commission’s order. The 
F.H.A. did not restore Bovard to duty, but instead filed a 
letter and an application with the Civil Service Commis- 
sion for the re-opening and reconsideration of the Com- 
mission’s decision of September 23rd. The F.H.A. for- 
warded with the letter and application a report dated 
August 31, 1954, by William F. McKenna to Albert M. 
Cole, House and Home Finance Administrator, which re- 
port purported to deal with conditions involving the 
F.H.A. There was also forwarded, presumably in sup- 
port of the application and letter to the Commission, a 
copy of a report of the Senate Committee on Banking 
and Currency bearing the date January 6, 1955, and en- 
titled ‘‘F.H.A. Investigation’’. Prior to the decision of 
the Civil Service Commission to re-open Bovard’s case, 
the Administrator of the F.H.A. did not furnish Bovard 
or his counsel with any of the papers above referred to. 


As will hereinafter be shown, none of the material urg- 
ing the re-opening and reconsideration of Bovard’s case 
is evidentiary. Further, all of the material and the argu- 
ments contained therein were considered by the Board in 
its decision of September 23, 1955, and none of the argu- 
ment advanced makes any substantial point. It repre- 
sents a desperate effort to gamble twice on an unpalatable 
verdict. 


141 At the outset, it seems important to focus upon 

the issue in the re-opened proceeding and to meas- 
ure the new material in the light of that issue. In the 
Board’s decision of September 23, 1955, at pages 1 and 2, 
is the following: 


‘As you are aware, three of the nine original speci- 
fications preferred against Mr. Bovard were dropped 
by the Federal Housing Administration in the deci- 
sion letter of July 14, 1954. Of the six remaining 
specifications in the amended notice of proposed 
action, the Board has found that two are procedurally 
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defective in their entirety, three are procedurally 
valid but not supported by the evidence, and one is 
procedurally defective in part and in the other part 
not supported by the evidence. 

The procedurally defective specifications are Num- 
bers V1, [X and VII, the latter being defective in one 
part as to procedure. The defect found in each of 
these specifications is that it lacks the specificity and 
detail required by the Law and the Regulations of 
the Commission. The long established standard for 
gauging the specificity of charges is set forth in the 
Federal Personnel Manual, Page S1-29, as follows: 

“The reasons must be given specifically enough and 
in sufficient detail that the employee may under- 
stand clearly the alleged grounds for the proposed 
action, know the particular offenses or deficiencies 
charged against him, and thus be in a position to 
submit his defense.’ ’”’ 


The Administrator of F.H.A., in the material referred 
to above, does not and could not introduce at this time any 
amendments to the original charges. The Board decided 
that the charges Numbers VI, IX and part of VII were 
lacking in the specificity and detail required by the law 
and there were therefore procedurally defective. While 
the Agency protests this decision, it cites no cases and ad- 
vances no new arguments to support its position. It 

would serve no useful purpose at this time to argue 
142 to the Board that its recent decision dropping these 

charges was a correct one. Bovard’s position as to 
the lack of specificity in the charges has been made 
abundantly plain in the record and in his first brief be- 
fore the Board of Appeals and Review. 


Assuming the correctness of the Board’s decision as to 
the procedural defects in charges VI, IX and part of VII, 
the Administrator’s new material, so-called, is relevant 
only as it may apply to the remaining charges, namely I, 
II, VIII and part of VIL. 
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In its decision of September 23, 1955, the Board said 
the following, on pages 3 and 4, concerning the Agency’s 
proof with respect to charges I and II: 


“‘Specifications I and II relate to the disposition of 
complaints concerning the Enterprise Construction 
Companies and a report in regard to an Enterprise 
Company Salesman, Tom Arafe. The Appeals Ex- 
amining Office found that the latter part of the Speci- 
fication I concerning the alleged failure of Mr. Bovard 
with respect to the Enterprise matter between May 
1951 and April 1953, was not sustainable. This con- 
clusion appears to be correct. Moreover, the evidence 
does not establish that Mr. Bovard was personally 
derelict with respect to any aspect of the Enterprise 
matter referred to in the Specification the complaints 
referred to in the specification were not di- 
rected to Mr. Bovard as General Counsel but were 
sent to the Assistant Commissioner in charge of Title 
J. The evidence fails to establish that a single Enter- 
prise Company complaint was brought to the attention 
of the General Counsel, or routed through him, by the 
administrative officials operating under this Assistant 
Commissioner. It has been found by this Board that 
the evidence shows that during the early period when 
these complaints were received in the agency, officials 
operating under the Assistant Commissioner in charge 

of Title I were attempting to dispose of them, and 

148 correct them, by administrative action. It has been 
noted that while Mr. Bovard produced several wit- 
nesses who gave sworn testimony with respect to these 
matters the agency did not produce a single witness 
but relied entirely upon the records which do not 
establish Mr. Bovard’s personal connection with the 
matters in issue. 


In regard to the Arafe matter, the facts in evi- 
dence indicate that the appellant had no direct con- 
tract with this report, but that it was handled in 
haste by his subordinates without his personal knowl- 
edge. The appellant is, of course, responsible in a de- 
gree for the action of his subordinates, but he cannot 
reasonably be held solely to blame for their actions 
under the circumstances shown to have existed. It 


79 


can only be concluded from the evidence that: the 
matter in regard to the Arafe report is one concern- 
ing an administrative deficiency in the General Coun- 
sel’s Office that occurred under the general supervision 
of Mr. Bovard but without personal knowledge or 
dereliction on his part.’’ 


A comparison of the new material with the findings of 
the Board as to charges I and II merely highlights the 
generality of the new material and emphasizes its in- 
adequacy as a substitute for the specific evidence of record 
on which the Board made its findings of September 23, 
1955. 


In respect to charge VIII, the Board said the following 
on pages 4 and 5 of its decision of September 23rd: 


“Specification VII, in regard to the appellant’s dis- 
position of a report concerning personal activities 
of the Assistant Commissioner, Rental Housing Divi- 
sion, was resolved:in Mr. Bovard’s favor by the Ap- 


peals Examining Office. A review of this Specification 
establishes that the finding of the Appeals Examining 
Office is correct. The evidence concerning this matter 
indicates that Mr. Bovard brought all of the informa- 
tion available with respect to this Assistant Commis- 
sioner to-the attention of the Commissioner who was 
then the head of the agency. It is apparent not 
-| 144 only from the evidence but from the direct testimony 
. of the Commissioner concerned, that from this point 
onward the Commissioner acted’on his own authority 
and that Mr. Bovard had completed all proper action. 
The Commissioner was:the person in ultimate author- 
ity and he acted on the basis of the evidence presented 
to him by the appellant. It cannot be assumed that 
the Commissioner was ignorant of the fact that the 
matter could be referred to the Department of Justice 
if he considered such a referral necessary. Mr. 
Bovard’s handling of this matter is established to have 
satisfied the Commissioner to whom he was then re- 
sponsible and under the circumstances it does not ap- 
pear reasonable to charge him with a personal delin- 
quency as was done in Specification VII.” 
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It will be recalled that the Appeals Examiner, as well 
as the Board, dismissed charge VIII as unproven. Again 
the new material contains no specific evidence which could 
be substituted for the specific evidence of record on which 
the Board made its findings in connection with charge 
viii. 


In respect to the part of charge VII which was found 
to be procedurally valid by the Board, the new material 
contains no evidence that could form a rational basis 
for a change in the Board’s findings that charge VII was 
not proven. Even now the Commissioner does not assert 
that Bovard’s answer with respect to the television aerial 
question was legally incorrect. Certainly there is no new 
evidence or argument concerning the question of Bovard’s 
answer to the Senate Committee in the matter of the 
corporate mortgagor. This charge was preferred as an 
afterthought following the request for Bovard’s resigna- 
tion and placing him on involuntary annual leave, and it 
is doubtful that it is a proper legal charge in any event. 
There is no new evidence or argument advanced by the 
Commissioner as to this charge. 


145 None of the material presented to the Commission 

is in any sense new. The so-called McKenna Report 
of August 31, 1954 could have been put into the record 
if the Agency so desired. There was placed into the 
record some material by Mr. KeKenna. The F.H.A. In- 
vestigation could have been introduced into the record, 
if proper evidence, prior to the decision of the Board 
adverse to the agency. In fact, on page 9 of the Agency’s 
Brief before the Board of Appeals and Review specific 
reference was made to the very document which they now 
seek to introduce as new material: 


“Tt is to be noted that even at this date, in the face 
of the scathing criticism of the abuses under the Sec- 
tion 608 program contained in the Report by the 
Senate Committee on Banking and Currency on the 
‘F.H.A. Investigation’ * °°” 
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In view of this reference to the F.H.A. Investigation, it is 
assumed that the Board has already given such considera- 
tion to it as is proper. 


In Bovard’s Brief to the Board, at pages 14 and 15, 
the question of the introduction of the hearings before 
the Senate Committee was discussed. The points made 
by Bovard are incorporated by reference in this Brief and 
apply to the ‘‘F.H.A. Investigation’’. 


The Commissioner, Norman P. Mason, swore in an 
affidavit which is part of the record in this case, that he 
made his decision solely on the basis of the material put 
in by the Agency, coinsisting of Exhibits A and B. None 
of the material included in Exhibits A and B contains the 

McKenna Report or the ‘‘F.H.A. Investigation”, or 
146 any of the other material now presented. It would 

appear, therefore, that the Commissioner did not 
make his decision on the material now presented, and it 
is submitted that the reasonable grounds before the Com- 
missioner at the time he decided to discharge Bovard is 
the subject matter of review in this proceeding. At page 
5 of the Transcript is the following, referring to the 
Agency’s Exhibits A and B: 


*“Mr Exxiorr [Appeals Examiner]: Does this file 
contain the complete evidence against Mr. Bovard? 

Mr. Trevas [Agency counsel]: It contains all the 
evidence against Mr. Bovard that anybody having 
anything to do with this was able to find, and presented 
to the Commission for consideration.’’ 


So far as the evidentiary value of the new material is 
concerned, the Commissioner’s letter urging a re-opening, 
dated October 7, 1955, states no pertinent facts at all. 
It refers to unidentified investigations and proceeds blithely 
to hold Bovard responsible for whatever deplorable con- 
ditions the investigations established. The application 
follows the same general technique. Neither one is sworn 
to, nor in reality states any facts at all. 
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The only specific reference to Bovard in the McKenna 
Report is on page 11, and recites that Bovard was dis- 
missed after certain charges were filed against him, and 
concludes with this optimistic prediction : 


“The documentation of those charges in the files of 
the investigation is fully ample to sustain them.”’ 


After eighteen months of combing the Agency’s material 
in the record on this point, it has not been possible to find 

any documentation to sustain the charges. This 
147. statement of the McKenna Report does raise a 

question of why the Agency is forced to drag in 
the ‘‘F.H.A. Investigation’? many months later if it were 
a fact that the documentation of August 31, 1954, was 
ample to sustain the charges against Bovard. The “WALA. 
Investigation’ is 129 pages. The Commissioner does not 
cite which pages of the Report bear upon Bovard’s case. 
It is, of course, obvious that his case from the beginning 
has been to ask the Commission to take judicial notice 
that a partisan political investigation disclosed some bad 
conditions in the F.H.A., and that as Bovard was General 
Counsel, he should be discharged. The Commissioner has 
never undertaken to prove by any competent evidence what 
conditions existed and more particularly how Bovard was 
responsible for such conditions. 


It is believed that consideration of the “PHA. In- 
vestigation” is improper and illegal in this case. The law 
has delegated the duty, to the Civil Service Commission 
under the Veterans Preference Act of passing upon 
Povard’s case on the basis of the evidence of record. 
Bovard had no opportunity to cross-examine anyone before 
the Senate, nor was he accorded there any ‘‘due process of 
law’’, nor did the Senate investigation conform to the pro- 
cedural requirements of the Veterans Preference Act. The 
Commission is limited to taking judicial notice of well- 
known matters of fact and may not take judicial notice of 
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matters of opinion, particularly where such matters are as 
highly controversial as was the ‘‘F.H.A. Investigation”. 


Bovard was subpend to appear before the Senate Bank- 
ing and Currency Committee. As Counsel for Bovard, 
I wrote a letter to the Honorable Homer E. Capehart, 
148 Chairman of the Committee, protesting Bovard’s 
appearance on the ground that it might prejudge 
his case before the Civil Service Commission. My request 
that under these circumstances he not be compelled to 
appear was overruled by the Chairman of the Committee 
and he did appear. At the outset of his testimony I again 
made the plea to the Committee that his case should not 
be prejudiced by the hearing before the Senate. I also 
made the point that it was difficult to testify as to detail 
without having some of the F.H.A. files with which to 
refresh his recollection, and pointed out that the Com- 
missioner of F.H.A. had denied Bovard access to the files 
of the F.H.A. At page 260, Part 1, of the hearings be- 
fore the Committee, Senator Maybank said: 


“¢Mr. Chairman, I think he should have the files if 
he is willing to testify. I don’t see why Mr. Mason 
nog not give him the files. I think he is absolutely 
right.” 


and again, Senator Maybank said: 


‘‘How can you testify if you don’t have the files? 
How can they put you on leave without even showing 
you the files?”’ 


At page 261, Senator Lehman said: 


‘Mr. Chairman, I want to make very certain that 
this committee does not do anything which would pre- 
judice the witness’ case before such board as may 
pass on the validity of his suspension, if I may call it 
that, or his rights under the Veterans’ Act. 


I think if we examine him at all today, it should 
be made very clear that if he refuses to answer, or 
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states that he is unable to answer because of any rea- 
son that may appear valid to him, that that does not, 
or will not militate against his rights nor will it pre- 
judice this committee, or the members of the committee, 
in the consideration of the case. I am not sure we 
should examine him. 

Tus CHamman. I think the Senator is correct, 
but ** @ @9) 


149 While the Senate Committee did not intend to 

prejudge Bovard’s case before the Commission, nor 
to substitute the Committee’s opinion for that of the Civil 
Service Commission, the Administrator of the F.ELA., 
having lost on the basis of the record, seeks to use the 
‘PALA. Investigation’’ of the Senate as a substitute for 
the record and the evidence. 


The remarks contained in the Commissioner’s letter of 
October 7, 1955, concerning a flouting of the public interest 
by the Board if the case is decided without consideration 


of the ‘“‘F.H.A. Investigation”? would indicate that the 
Commissioner has identified the public interest with his 
own interest and not with the requirements of the Veteran’s 
Preference Act. His statement that ‘‘I cannot accept the 
responsibility for restoring Bovard * * © is inconsistent 
with the Veteran’s Preference Act by which Congress has 
delegated to the Civil Service Commission and not the 
Administrator of F.H.A. the responsibility for restoring 
Bovard. 


The refusal to accept responsibility for restoring Bovard 
js of doubtful sincerity in as much as Bovard advised the 
Commissioner, prior to October 7, 1955, that upon technical 
restoration he would immediately apply for retirement 
subject to satisfactory arrangements as to back pay, ete. 


These rather strange remarks of the Commissioner are, 
of course, more readily understandable when it is re- 
called that his entire interest in the Bovard case is politi- 
cally motivated and that he had nothing to do with Bovard 
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and discharged him for performance of duty under prior 
administrators who were satisfied with Bovard. 


150 The Appeals Examiner, on page 16 of his 
decision, said: 

“‘The existence of some factual basis for his con- 
clusions is not a subject on which there can be a 
dispute in the light of the information concerning 
Federal Housing Administration developed in_ the 
Attorney-General’s Analyses, Congressional Hear- 
ings and in other media. Therefore we will accept 
them as true and concern ourselves with the specific 
allegations against Mr. Bovard.’’ 


Pages 14, 15 and 16 of Bovard’s brief to the Board 
dealt with the propriety of using information obtained in 
the Congressional Hearings in the Board’s decision. 


On page 3 of the Agency’s brief to the Board, the 
Agency takes the position that one of the three principal 
questions raised by Bovard’s brief is: 

‘63. Whether the Chief, Appeals Examining Office, 
should have taken official notice of the Attorney 


General’s Analyses, Congressional Hearings and other 
media.’’ 


Pages 11, 12 and 13 of the Agency’s brief deal with the 
point. 


On page 9 of the Agency’s brief specific reference is 
made to the ‘‘F.H.A. Investigation’’ which is now paraded 
as new material. 


On page 1 of the Board’s decision there is the following 
statement: 


‘Careful consideration has been given to the entire 
record in Mr. Bovard’s case including the information 
developed during the processing of the appeal in the 
Appeals Examining Office.”’ 
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In the light of these references it is clear that the Board 
gave all proper consideration to the material from the 
Congressional Hearings and that the Commissioner’s true 
complaint is not that the Board did not consider the 
material, but rather that, upon consideration of it, the 
Board did not agree with him. 


151 This is made abundantly plain in the Commis- 

sioner’s Application for Re-Opening and Recon- 
sideration where the emphasis is not up any new material 
or upon a failure to consider all pertinent material, but 
upon the Board’s misunderstanding and misconception of 
the existing record. Thus the Application says: 


“The Order of the Board is wholly unwarranted on 
the record before it. Conclusions are set out in the 
Board’s decision which are contrary to the record. A 
discussion of specifications which had, in fact, been 
disallowed by the Appeals Examining Office, is offered 
in the Board’s decision as justification for its reversal 
of the ruling of the Appeals Examining Office. The 
Board makes reference to original specifications 
which this Agency disallowed in reaching its decision 
in July, 1954, to terminate Mr. Bovard’s employment. 
A partial explanation of the opposite decisions reached 
by two divisions in the same Agency on the same 
record is the Board’s misconception of portions of 
the record.”’ (p. 1, Agency’s Application for Recon- 
sideration) 


The entire thrust of the Application as distinguished 
from the latter is that the present record is all right, but 
the Board’s understanding of the present record is so 
limited that it gave an erroneous decision. Here the in- 
adequacy is that of the Board, not of the present record. 
At page 2 we find: 


“The Board of Appeals and Review’s unwilling- 
ness to consider the charges in the light of Bovard’s 
responsibilities * * °” 
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and at page 4: 


“To carry its efforts to the absurd the Board 
proceeds to make this final comment—‘The reference 
in this specification to the possibility that Mr. Bovard 
could have submitted a recommendation to ‘‘the Com- 
missioner’’ is particularly indefinite, since Mr. Bovard 

served as General Counsel under six different 

152 Commissioners from December 1940 to the date of 
his removal in July 1954.’ ”’ 


This is followed immediately by the Commissioner’s ex- 
planation of why the Board’s statement above is absurd 
with the following rather startling bit of intelligence: 


‘“‘No record appears that at any one time Mr. Bovard 
found himself serving more than one Commissioner.’’ 


I am particularly grateful for this lucid expose of the 
Board’s absurd view, since I myself had labored under the 
misception for many months that Charge VI was un- 
necessarily vague in failing to supply any dates within a 
fourteen year period and in failing even to narrow the 
dates by connecting the dereliction charged with the term 
of any one of the six Commissioners serving (con- 
secutively and not simultaneously) during the fourteen 
year period. Relating the dereliction to one of the six 
Commissioners seemed desirable on the further ground 
that the charge stated that the unidentified Commissioner 
needed only Bovard’s recommendation to take immediate 
action. 


At page 5 is found: 


‘‘Tllustrations serve to show the Board’s miscon- 
ception of the record.’’ 


On page 6: 


‘Tt also seems a strained interpretation on the basis 
of the printed testimony * * *”’ 
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On page 8: 


‘The Board by its decision, however, substituted 
its judgment in this respect for that of the FHA 


Commissioner * * *”’ 
and again at page 8: 
‘Without any reference to the record the Board 
concluded * * *” 


153 So it is clear from the Application of the Com- 

missioner that in his opinion the record before the 
Board was satisfactory but the Board’s conclusions were 
unwarranted, contrary to the record, contained misconcep- 
tions of the record, and the Board’s efforts were carried 
to the absurd, its interpretations was strained and it sub- 
stituted, in some instance, its judgment for that of the FHA 
Commissioner. Here the Agency is asking for a new Board, 
not a new record. 


In conclusion, the Commissioner has presented nothing 
that was not considered by the Board and nothing of any 
specific application to the charges. He placed Bovard 
on involuntary annual leave April 12, 1955, and preferred 
charges which placed a stigma upon Bovard rendering him 
unemployable. Bovard has offered to retire following a 
restoration. The Commissioner’s case is based solely upon 
dissatisfaction with Bovard’s performance under former 
Commissioners who were satisfied with him. The Com- 
missioner has no evidence to support his charges. He has 
lost his case on the merits. The material presented with 
his application has no merit. 


Respectfully submitted, 


Cuayron L. BurwE.u 
Clayton L. Burwell 
Counsel for Burton C. Bovard 
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154 Filed May 20, 1958 
Harry M. Hull, Clerk 


Motion of Defendants to Dismiss the Action as Abated or for 
Summary Judgment 


Defendants respectfully move the Court to dismiss the 
action as abated or for summary judgment, on the ground 
that there is no genuine issue of fact and defendants are 
entitled to judgment as a matter of law. 


In support of this motion, the Court is respectfully 
referred to the findings and recommendations of the Civil 
Service Commissioners, filed herein January 14, 1958, the 
certified copies of documents attached to this motion, and 
the memorandum of points and authorities filed in support 
of this motion. 


———et 


155 Filed June 11, 1958 
Harry M. Hull, Clerk 


Civil Action No. 663-56 


Motion to Join Parties 


Plaintiff moves the Court for leave to add Harris Ells- 
worth and Bernard L. Flanagan, Civil Service Commis- 
sioners, as defendants herein, in their official capacity, and 
cites grounds in support thereof as follow: 


1. If the action herein abates as to defendants Young 
and Moore, there is still pending that portion of the action 
against Commissioner Frederick J. Lawton and Norman 
T. Mason, Administrator of the Federal Housing 
Administration. 


2. The defendants herein have contended that all Civil 
Service Commissioners are indispensable parties to this 
action. 


90 


3. Service of process can be effected on the proposed 
parties without depriving the Court of jurisdiction of the 
parties before it. 


4, And for such other and further reasons as may be 
urged upon oral hearing hereof. 


_~ 


159 Filed June 11, 1958 
Harry M. Hull, Clerk 


Motion of Plaintiff for Summary Judgment 


Plaintiff respectfully moves the Court to enter summary 
judgment against the defendants herein on the ground that 
there is no genuine issue as to any material fact, and the 
plaintiff is entitled to a judgment as a matter of law. 


Let this be filed 6/11/58. 


/s/ ¥. Diczrxson Letts 
Judge 


—— 


178 Exhibit D 


I, William C. Hall, Executive Assistant to the Commis- 
sioners, United States Civil Service Commission, certify 
that the attached photostats are true copies of the Civil 
Service Commission instructions and regulations in effect 
from January 7, 1954 to April 23, 1955; and that the appeal 
procedure instructions described in the Federal Personnel 
Manual in chapter S1, pages 31 and 32, implement Part 22 
of the Commission’s regulations and these instructions in 
Chapter S1 of the Manual are the procedures which were 
required by the Commission in this type of appeal. 


Wri C. Hoi 
Washington, D. C. 
June 9, 1958 
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179 UNITED STATES CIVIL SERVICE COMMISSION 
FeperaL PERSONNEL ManvaL 
TRANSMITTAL SHEET NO. 452 
January 7, 1954 


Appeals of Preference Eligibles Under the Veterans’ 
Preference Act 


Part 22 of the Commission’s regulations has been re- 
vised throughout to transfer the appeals function under 
section 14 of the Veterans’ Preference Act of 1944, as 
amended, from the Office of the Chief Law Officer to the 
Appeals Examining Office. Section 22.6 has been amended 
to show the appropriate office of the Commission where 
section 14 appeals should be filed. Pages $1-31 and $1-32 
of the Federal Personnel Manual have been revised ac- 
cordingly. These changes are required as a result of the 
Commission’s internal reorganization and the abolition of 


its Fourth Regional Office. 


Sub-paragraph 22.1 (b-1) has been deleted in its entirety 
due to the revocation of Executive Order 9835 by Executive 
Order 10450 abolishing the loyalty program and establish- 
ing the security program throughout the executive branch 
of the Government. 


Sections 22.3 and 22.4 have been amended principally for 
the purpose of clarification. A new provision has been 
included as sub-paragraph 22.4 (b) (2) to cover the policy 
with respect to time limits on appeals of presidential 
postmasters. 


Sub-paragraph 22.11 (e) (2) has been deleted. This sub- 
paragraph provided for the reconsideration of previous de- 
cisions and actions on appeals under section 14 of the 
Veterans’ Preference Act relative to demotions in any ad- 
justment of ungraded supervisory force under Department 
of Navy Civilian Personnel Instruction 160, 6-3. Requests 


92 


for reconsideration under this sub-paragraph were required 
to be submitted by November 25, 1953. Therefore, the 
entire sub-paragraph expired by its own terms on that date. 


Subsection 22.11 (f), ‘‘Finality of recommendation of 
Commission,’’ has been renumbered 22.10 (d) to bring it 
into proper context. This subsection relates to Commission 
decisions on first appeals, which is the subject of section 
22.10, rather than to decisions on further appeals covered 
by section 22.11. 


180 Inquiries 


Agencies in the Metropolitan area of Washington, D. C., 
may address inquiries regarding these changes to the Ap- 
peals Examining Office, Bureau of Departmental Opera- 
tions, Washington 25, D. C.; inquiries from agencies out- 
side the Metropolitan area of Washington, D. C., may be 
made to the appropriate regional or branch office of the 
Commission. 


Changes to be Made in the Manual 


The attached pages should be substituted for pages S1-31, 
$1-32, and Z1-301 through Z1-306.01. 


Very respectfully, 


Joun W. Macy, Jr. 
John W. Macy, Jr. 
Executive Director 


181 APPEALS 
Appeals Procedure 


See Part 22 of the Commission’s regulations (page Z1-301 
and the following pages) with respect to appeals under that 
Part. The provisions of Part 22 governing appeals pro- 
cedure will not be repeated here. 
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Appeals under Part 22 may be based not only on failure 
to follow the proper procedure, but also on the merits of 
the adverse decision. 


The Appeals Examining Office, Bureau of Departmental 
Operations, Washington, D. C., and regional offices have 
jurisdiction with respect to handling original appeals. 
Table 7 on page S1-32 shows the office to which appeals of 
various employees are to be presented. 


See sections 5.3, 5.4, and 5.5 of the Civil Service Rules 
(Chapter Z1) with respect to the duty of officers and em- 
ployees in the executive branch of the Government to fur- 
nish proper and competent information and sworn testi- 
mony to the Commission, and the penalties provided for 
refusal to do so by incumbents of positions subject to the 
Civil Service Act, rules, and regulations. 

Testimony of witnesses in connection with appeals under 
Part 22 of the Commission’s regulations is obtained with- 
out any pledge of confidence. In the course of investiga- 
tions and hearings, the Commission’s representative makes 
such disclosures of the evidence and its sources as appear 
to be necessary to bring out the full facts. 


All available evidence must be submitted by appellants 
and employing agencies concerned during the proceedings 
in the central or regional office, as the case may be. Ap- 
pellants have a right to a hearing and employing agencies 
have a right to participate in the hearing. Both parties 
may present evidence and witnesses and cross-examine wit- 
nesses during hearings. In cases of further appeals to the 
Commissioners from decisions of the Chief, Appeals Ex- 
amining Office or regional director, the Board of Appeals 
and Review will review the entire record and any addi- 
tional written representations of the parties. In its dis- 
cretion the Board may afford the parties an opportunity to 
appear personally and present oral arguments and repre- 
sentations on the procedural aspects of the case or merits 
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of the adverse action, but neither the appellant nor the 
agency has a right to a further hearing. 


See Part 33 of the Commission’s regulations (Chapter 
Zl) with respect to recognition of representatives of 
veterans. 


Appeals Involving Classification Decisions 


See material headed ‘‘Reductions in Rank (Grade) of 
Preference Eligibles as a Result of Classification Deci- 
sions,” beginning on page 81-33. 


Compliance With the Commission’s Recommendations 


Under the provisions of Public Law 325, 80th Cong., ap- 
proved August 4, 1947, amending section 14 of the Veterans’ 
Preference Act of 1944, and Public Law 741, 80th Cong., 
approved June 22, 1948, amending section 19 of the Act, 
it is mandatory for administartive officers of employing 
agencies to take such corrective action as the Commission 


finally recommends on appeals. When the employing agency 
does not submit a farther appeal to the Commissioners 
within 7 days from the date of the receipt of a decision of 
the Commission’s central or regional office recommending 
a restoration, or other action favorable to a preference 
eligible in an appeal under Section 14, the provisions of 
Public Law 325 become immediately operative and the 
recommendation shall be put into effect. 


The Commission may include in its recommendation to 
the employing agency for corrective action a provision 
for the restoration of the employee to duty retroactively 
to the effective date of the discharge, suspension for more 
than 30 days, furlough without pay, or reduction in rank 
or compensation, as the case may be. 


The Comptroller General has held in Decision B-81930 
of March 2, 1949, that the Commission is authorized under 
Public Law 325 to recommend a restoration of a prefer- 
ence eligible employee to duty retroactively to the effec- 
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tive date of an adverse administrative action by an em- 
ploying of the nature referred to in Section 14. 


It is pointed out in the decision that the Com- 
182 mission may recommend a retroactive restoration 
in connection with a Section 14 appeal, but it is not 
required to do so if for reasons satisfactory to it such 
course is not deemed appropriate; and that a mere recom- 
mendation for restoration does not necessarily require 
retroactive restoration. In accordance with this decision, 
when the Commission recommends a retroactive restoration 
the adverse administrative action of the employing agency 
is rescinded and not other personnel action is necessary ; 
hence, if the employee was discharged no reappointment 
or new appointment or oath of office is required; and if 
the employee was reduced in rank or compensation no 
promotion is required. 


The Comptroller General also held that the Commission 
is not authorized to make a recommendation for ‘back 
pay’’ or payment for a period of suspension or leave 
without pay, or for restoration of annual leave which the 
employee was required to take in connection with the 
adverse administrative action. 


Under the foregoing decision and the Comptroller Gen- 
eral’s decision of March 4, 1946 (25 Comp. Gen. 620) when 
the Commission merely recommends a restoration, and not 
a retroactive restoration, it is effective as of the actual 
date of the restoration. 


See the provisions of Public Law 623, approved June 
10, 1948 (reprinted on page Z1-99) with respect to back 
pay and service credit. 
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Table 7. Offices to which appeals under Part 22 are to 


be submitted 
Appeal submitted by: 
Federal employees in the United 


States outside the Metropolitan 
area of Washington, D. C. 


Federal employees within the Metro- 
politan area of Washington, D.C. 


Federal employees outside the con- 

tinental limits of the United States: 

In the Territories of Puerto Rico 
and the Virgin Islands 


In the Territory of Alaska 
In the Territory of Hawaii 
All other points 


Government of the District of Colum- 
bia employees: Within the Metro- 
politan area of Washington, D.C. 
Outside the Metropolitan area of 
Washington, D. C. 


* o ° e ° 


183 


Address to: 


The Director of the appropriate Civil 
Service region or the manager of 
any branch office within the region. 
(A list of the regional and branch 
offices, with addresses, is given in 
CSC Form 2504.) 


Chief, Appeals Examining Office, Bu- 
reau of Departmental Operations, 
U. 8. Civil Service Commission, 
Washington 25, D. ©. 


Civil Service Representative, Board of 
U. 8. Civil Service Examiners, U. 8. 
Civil Service Commission, P. O. Box 
4607, San Juan, P. R. 

Director, Eleventh U. 8. Civil Service 
Region, Seattle 4, Wash. 


Manager, Branch Regional Office, 
Twelfth U. 8. Civil Service Region, 
Honolulu 2, T. H. 

Chief, Appeals Examining Office, Bu- 

f rations, 


Chief, Appeals Examining Office, Bu- 
reau of Departmental Operations, 
 §. Civil Service Commission, 
Washington 25, D. C. 
The Director of the appropriate Civil 
Service region or the manager of 
any branch office within the region. 


a ° ® * ° 


sentative and to the employing agency, advising the 
latter that it may participate 


and informing both 


parties of a right to produce evidence and witnesses: 


Provided, however, That regi 


onal directors may, within the 


limits of their resources, because of distance involved hold 
local hearings outside regional or branch office cities when- 


ever, in their discretion, 


this appears necessary in the 
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light of all circumstances in a specific case; such as, dis- 
tance from the regional or branch office, number of agency 
witnesses or other participants who would. need to travel 
at government expense, or whether additional information 
or records may need to be developed or obtained locally 
during the course of the hearing. 


(ce) How conducted. Hearings will be conducted by a 
representative of the Commission in an informal manner 
with an opportunity afforded for the introduction of evi- 
dence, including testimony and statements by the appel- 
lant and his designated representative and witnesses and 
representatives of the employing agency and witnesses, and 
for the cross-examination of witnesses. 


(d) Admission of evidence. Rules of evidence will not 
be strictly applied during hearings, but the Commission 
representative in charge of the hearing shall use reasonable 
discretion to exclude irrelevant testimony. 


(e) Testimony taken under oath; record of hearing; not 
open to public. The testimony at hearings shall be under 
oath. The Chief, Appeals Examining Office or the regional 
director may direct that the hearing be recorded steno- 
graphically by a reporter employed by the Commission. 
The reporter’s transcript shall be a part of the record of 
the proceeding. Reporters not employed by the Commis- 
sion shall not be permitted to make transcripts of the pro- 
ceedings. In cases where the hearing is not recorded steno- 
graphically, the hearing examiner will make suitable notes 
of the relevant portions of the testimony. At the con- 
clusion of the hearing, these notes shall be summarized, 
and when agreed to in writing by all parties concerned, 
the summary shall constitute the report of the hearing. 
If the examiner and the parties cannot agree on the sum- 
mary, the parties shall be permitted to submit, in writing, 
exceptions to any part of the summary that they question, 
and such exceptions shall be considered in connection with 
the making of the finding and recommendation. Hearings 
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shall not be open to the general public or the press. At- 
tendance shall be limited to persons having a direct con- 
nection with the appeal. 


(f) Appearance of witnesses. The Commission does 
not have the power of subpoena and appellants and their 
designated representatives, and employing agencies, will be 
required to make their own arrangements for the appear- 
ance of witnesses. 


(g) Transcripts of hearing. If a hearing is held and 
a transcript of the proceedings at such hearing made, a 
copy of the transcript of such proceedings will be fur- 
nished to the appellant or his designated representative 
and the employing agency concerned with the findings and 
recommendation on the appeal. 


Sec. 22.92 Prosecution of appeals—All appeals shall be 
processed by the appropriate office of the Civil Service 
Commission as promptly as the circumstances permit. 
Appellants and employing agencies are expected to co- 
operate in expediting the completion of appeals. In the 
discretion of the Commission, a reasonable time will be 
allowed to the parties to submit evidence at all stages of 
the proceedings, and reasonable requests for limited post- 
ponements of investigations, hearings, and adjudications 
of appeals will be granted, An appeal will be closed for 
failure to prosecute when an appellant does not furnish 
required information and duly proceed with the advance- 
ment of his appeal. A closed appeal will not be reopened 
except in the discretion of the Commission upon a show- 
ing that circumstances beyond the control of the appellant 
prevented him from prosecuting the appeal. In lieu of 
closing a case for failure to prosecute, it may be adjudi- 
cated if the information is sufficient for that purpose.” 


1 As amended January 7, 1954, effective January 8, 1954. 
2As added June 1, 1949, effective June 2, 1949. 
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Sec. 22.10 Decision in the Commission—(a) By whom 
made contents. (1) The decision on the appeal shall be 
made by the Chief, Appeals Examining Office or the 
regional director, as appropriate, in a finding consisting 
of an analysis of the evidence, the reasons for the con- 

clusions, reached and the recommendation for action 
184 to be taken by the employing agency concerned. 


(2) A recommendation may be made to the employing 
agency for corrective action, including restoration of the 
employee to duty retroactively to the effective date of the 
discharge, suspension for more than 30 days, furlough 
without pay, or reduction in rank or compensation, as the 
case may be.? 


(b) Copy of decision furnished appellant, designated 
representative and agency; appeal to the Commissioners. 
Copies of the analysis, conclusions, and recommendation 
shall be furnished to the employing agency and the appel- 
lant and his designated representative with notifications 
of right of further appeal to the Commissioners of the 
U. S. Civil Service Commission; Washington 25, D. C. 


(ec) Report by agencies to Commission of action taken 
or proposed to be taken on finding favorable to employee. 
When the finding and recommendation is that the em- 
ployee be restored to his position, or is otherwise favor- 
able to the employee, the employing agency will, at the 
time the finding and recommendation is transmitted to 
it, be requested to report to the Chief, Appeals Examin- 
ing Office or the regional office, as the case may be, within 
seven (7) days of the receipt of such finding and recommen- 
dation, regarding the action taken or proposed to be taken 
by the employing agency.” 


1 As amended April 22, 1949, effective April 23, 1949; and amended Jan- 
uary 7, 1954, effective January 8, 1954. 


2.As amended January 7, 1954, effective January 8, 1954. 
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(d) Finality of recommendation of Commission. It shall 
be mandatory for administrative officers of employing 
agencies to take such corrective action as the Commission 
finally recommends on appeals. If the employing agency 
does not submit a further appeal to the Commissioners 
within seven (7) days after the date of receipt of a find- 
ing and recommendation of the Chief, Appeals Examining 
Office or regional office that a favorable to the employee, 
the recommendation shall become immediately operative 
and must be put into effect.* 


Sec. 22.11 Further appeals to the Commissioners—(a) 
Time limit for filing. An appeal may be made by the em- 
ployee or the employing agency from a decision of the 
Chief, Appeals Examining Office or regional director to 
the Commissioners, U. S. Civil Service Commission, 
Washington 25, D. C. within seven (7) days of the date 
of receipt of notification of the decision. This time limit 
may be extended in the discretion of the Commission only 


upon a showing that circumstances beyond the control of 
the employee or the employing agency prevented the filing 
of a farther appeal within the prescribed seven (7) days.” 


(b) Referred to Board of Appeals and Review. Appeals 
under this regulation shall be referred to the Board of 
Appeals and Review of the Commission in Washington, 
D. C., for appropriate action. 


(c) Board of Appeals and Review procedures. The 
Board of Appeals and Review will review the entire record 
of such further appeals. In its discretion, the Board may 
afford the parties an opportunity to appear personally 
and present oral arguments and representations on the 
procedural aspects of the case and merits of the appeal, 
but no evidence will be considered by the Board which 
could have been submitted at the time of the original appeal 
to the Appeals Examining Office or regional office. If 
_ 8 Ags redesignated and amended January 7, 1954, effective January 8, 1954. 
(This paragraph was formerly 22.11 (£)-) 
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alleged new evidence is offered which was not available at 
the time of original appeal, the Board will consider whether 
the evidence is actually new and of such material conse- 
quence that the case should be remanded to the office of 
original jurisdiction. If the case is remanded, the appeal 
will begin anew in the office of original jurisdiction. In 
exceptional cases the Board may in its diseretion receive 
and consider new evidence without remanding the case and 
may afford the parties an opportunity to produce witnesses 
and cross-examine witnesses.* 

(a) Deciséén on further appeals. Decisions on appeals 
to the Commissioners will be transmitted to the appellant 
or his designated representative and the employing agency 
concerned with notifications to both parties that no further 
appeals will be entertained as to the particular te 


* . ° ° . * ° . * . 
185 UNITED STATES CIVIL SERVICE COMMISSION 
Feperan Personne, Manvan 
TRANSMITTAL SHEET NO. 502 
April 28, 1955 
Appeals of Preference Eligibles 


The Commission transmits herewith a complete revision 
in style and format of its regulations (Part 22) govern- 
ing the submission of appeals by veterans under section 
14 of the Veterans’ Preference Act. There is but one 
change in substance which will be discussed below. 


In undertaking this major revision, the Commission 
sought to improve the clarity and simplicity of the regu- 
lation. It also sought to provide a better continuity of 
the substantive steps in the handling of adverse actions 
against, and appeals by veterans. To achieve this Part 
22 has been broken into subparts, each of which contains 


4 As amended December 18, 1952, effective December 19, 1952, and amended 
January 7, 1954, effective January 8, 1954. 
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thosd regulations relating to a particular aspect. In 
revising the regulation every effort was made to eliminate 
unnecessary detail without sacrificing completeness of 
coverage. There has also been included some annotations 
of pertinent Court decisions, which service will be expanded 
in the future. 


The attention of those officials and employees who must 
have working knowledge of this regulation is called to the 
parallel reference table on page Z1-306.01, showing the old 
sections and the related new ones. 


The substantive change involves delegation of authority 
to the Board of Appeals and Review. The new regulation 
provides that appeals from decisions of the Chief, Appeals 
Examining Office, and regional directors, may be made to 
the Commissioners and that such appeals shall be referred 
to the Board of Appeals and Review with the Board’s 
decision being final as a matter of right. 


186 Inquiries 


Inquiries concerning changes in format may be addressed 
to the Regulations Section, Bureau of Programs and Stand- 
ards, code 171, extension 3144. Inquiries concerning sub- 
stantive provisions may be made to the Appeals Examining 
Office, code 171, extension 3803. Inquiries in the field should 
be directed to the appropriate regional or branch office of 
the Commission. 


Changes To Be Made in the Manual 


The present Part 22, ‘Appeals of Preference Eligibles 
Under the Veterans’ Preference Act of 1944’, should be 
removed in its entirety, and the attached new material, 
pages Z1-301 through Z1-306.01, should be inserted in its 


place. 
Very respectfully, 


Joun W. Macy, Jz., 
John W. Macy, Jr., 
Executive Director. 
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Filed July 15, 1958 
Harry M. Hull, Clerk 
Civil Action No. 663-56 
Order 


This cause having been heard upon defendants’ motion 
to dismiss the action as abated and for summary judgment, 
plaintiff’s motion for Ey of ene ee ee 
magenae pon adios and-it-appes to-the-Gourt—the 


therefore, 


Ir Is Heresy Orverep that (1) plaintiff’s motion for 
summary judgment be and it hereby is denied; (2) plain- 
tiff’s motion to join parties be and it hereby is denied; 
(3) defendants’ motion for summary judgment be and it 
hereby is granted; and (4) the complaint be and it hereby 
is dismissed. 

/8/ AuexanvEeR Hoxrrzorr 
United States District Judge 


APPEALS EXAMINING OFFICE 
Transcript of Proceedings 
C.A. 663-56 
Plaintiff’s Exhibit 
Filed August 18, 1958 


In the case of Burton C. Bovard, under the provisions of 
Section 14 of the Veterans’ Preference Act of 1944, as 
amended, United States Civil Service Commission, 
Washington, D. C., first copy. 


490-76/54 
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242 UNITED STATES CIVIL SERVICE COMMISSION 
Appeals Examining Office 
Hearing in the Case of Mr. Burton C. Bovard 
(Section 14, Veteran Appeal) 
Held on October 22, 1954 


Present: 
In behalf of Veteran-Appellant: 


Mr. Burton C. Bovard, Veteran-Appellant: 
Mr. Clayton L. Burwell 

Attorney at Law 

920 Southern Building 

Washington, D. C. 


(Appearing as Designated Counsel for Veteran-Appel- 
lant) ; and 

Mr. Howard Murphy 

Attorney at Law 


(Appearing as witness for Veteran-Appellant) 
In behalf of Agency-Appellee: 


(Federal Housing Administration) 
Mr. Simon H. Trevas 

Chief 

Review Staff 

Investigations Section 

Federal Housing Administration 
Washington 25, D. C.; and 


Mr. Linwood G. Whitlaw 
Field Personnel Officer 
Federal Housing Administration 
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243 For United States Civil Service Commission: 


Mr. Stephen L. Elliott 
Appeals Examiner 
Appeals Examining Office; and 


Glenn H. Downtain, Reporter 


Time: 10:08 AM.—12:25 P.M.—1:35 P.M.—3:08 
P.M. 


(An introductory statement was made by the Appeals 
Examiner in regatd to nature and scope of the hearing. 
In addition the appeals examiner informed the parties that 
there would be no further right with respect to a hearing, 
or to present witnesses or any evidence which is available 
and should be presented during the proceedings at this 
level). 


QUESTIONS PRESENTED 


1. In appellant’s action to compel his reinstatement as 
General Counsel of the Federal Housing Administration, 
did the District Court err (a) in ruling that regulations 
and instructions of the Civil Service Commission and a 
ruling of the Appeals Examiner of the Civil Service 
Commission which required that all evidence of the appel- 
lant and Federal Housing Administration be presented 
when the proceeding to remove appellant from office was 
before the Appeals Examiner and which did not permit 
introduction of evidence by either side at any later stage 
of the proceeding, were merely intramural and not binding 
on the Commissioners of the Civil Service Commission, 
and (b) in entering on that ground a summary judgment 
in favor of the appellees, where the record showed (1) 
that appellant was dismissed from the service by the 
Administrator of the Federal Housing Administration 
after notice under Title 5, Section 863 of the United States 
Code (known as the Veterans’ Preference Act), (2) the 
dismissal was affirmed by the Appeals Examiner of the 
Civil Service Commission, (3) the Board of Appeals and 
Review of the Civil Service Commission reversed the 
Appeals Examiner and reinstated appellant to his former 
position, and (4) the Commissioners of the Civil Service 
Commission, contrary to the regulations and instructions 
of the Civil Service Commission and the ruling of the 
Appeals Examiner which required all evidence of the 
appellant and Federal Housing Administration to be pre- 
sented when the proceeding to remove appellant from office 
was before the Hearing Examiner and which did not 
permit the introduction of evidence by either side at any 
later stage of the proceeding, reversed the decision of 
the Board of Appeals and Review of the Civil Service 
Commission reinstating appellant, upon the basis of an 
unsigned statement of hearsay and conclusions of at 
investigator of the Housing and Home Finance Agency 
which was in existence before but was submitted to the 


Civil Service Commissioners by the Federal Housing Ad- 
ministration after the proceeding before the Appeals 
Examiner and the Board of Appeals and Review of the 
Civil Service Commission had been concluded? 


2. Where the appellees, Civil Service Commissioners, 
in reversing the decision of the Board of Appeals and 
Review of the Civil Service Commission which had ordered 
appellant restored to his government position, failed to 
include in their decision, findings of fact and recommenda- 
tions, including an analysis of the evidence and the reasons 
for the conclusions reached, as required by statute and 
regulation, did the District Court err in granting appellees’ 
motion for summary judgment? 


3. Where the specification of charges against appellant 
by the employing agency lacked the specificity and detail 
they were required by statute to have, did the District 
Court err in granting appellees’ motion for summary 
judgment? 


© ‘4. Dia the allegations of appellant’s complaint and 
pretrial statement that the action of the appellees, Civil 
Service Commissioners, in reversing the decision of the 
Board of Appeals and Review, was without foundation or 
substantiation and not based on any evidence in the record, 
and was arbitrary and capricious, create an issue of fact 
which precluded the District Court from granting appellees’ 
motion for summary judgment? 


5, Where a statute provided that the Commissioners of 
the Civil Service Commission shall hold ‘‘no other official 
place under the United States,” and one of the two ap- 
pellees, Civil Service Commissioners, who voted to reverse 
the decision of the Board of Appeals and Review reinstat- 
ing appellant to his government position, and without whose 
vote the decision of the Board of Appeals and Review 
reinstating appellant would not have been reversed, held 
another official place under the United States, did the 


District Court err in holding, as a matter of law, that the 
decision of the Commissioners of the Civil Service Com- 
mission was valid? 

6. Where two of the four indispensable parties defendant 
originally named in appellant’s action for reinstatement 
left government office after the action was filed, and their 
successors in office were not substituted, did the Court err 
in denying appellant’s motion under Rule 21 of the Federal 
Rules of Civil Procedure to join as defendants the succes- 
sors in office of the two defendants as to whom the action 
abated, where the successors in office were necessary parties 
and the action would be subject to motion to dismiss for 
failure to join necessary parties if the Court did not permit 
the joinder? 


7. Where the head of appellant’s agency instituted 
charges against appellant and decided the charges adversely 
to appellant, and had prejudged appellant’s case prior to 
appellant’s reply to the charges, did the District Court err 


in granting appellees’ motion for summary judgment? 


Jurisdictional Statement 

Statement of Case Relating to Question No. 1 
Statement of Case Relating to Question No. 2 
Statement of Case Relating to Question No. 3 
Statement of Case Relating to Question No. 4 
Statement of Case Relating to Question No. 5 
Statement of Case Relating to Question No. 6 
Statement of Case Relating to Question No. 7 
Statement of Points 


Summary of Argument 


Question No. 
Question No. 

estion No. 

estion No. 
Question No. 
Question No. 
Question No. 


Argument 


Question No. 
Question No. 
Question No. 
Question No. 
_ Question No. 
Question No; 
Question No. 
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Executive Orpers: 


IN THE 


United States Court of Appeals 


For Tae Disreicr or Cotumsra Crecurr 


No. 14,660 


Bueton C. Bovanrp, Appellant 
v. 


Pui Youns, er aL., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a summary judgment entered on 
motion of appellees and from an order denying appellant’s 
motion to join parties under Rule 21, Federal Rules of 
Civil Procedure, in an action for a declaratory judgment 
that the action of the United States Civil Service Com- 
mission reversing the decision of the Board of Appeals and 
Review of the United States Civil Service Commission 
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reinstating appellant was illegal, and for reinstatement of 
appellant to his position as General Counsel of the Federal 
Honsing Administration as required by the order of the 
Board of Appeals and Review of the Civil Service Com- 
mission. The District Court had jurisdiction under Sections 
11-305 and 11-306, District of Columbia Code, 1951 Edition, 
Sections 1331, 2201 and 2202, Title 28 of the United States 
Code, and Section 1009, Title 5 of the United States Code, 
and this Court has jurisdiction under Section 1291, Title 
28 of the United States Code. 


STATEMENT OF CASE RELATING TO QUESTION NO. 1 


Appellant is a career Civil Service employee with vet- 
eran’s preference and Civil Service status who was dis- 
charged in 1954 from the position he had held for fourteen 
(14) years of General Counsel for the Federal Housing 
Administration. During the fourteen (14) years appellant 
held this position, he received efficiency ratings of good or 


better, and most of such ratings were excellent. (J.A. 42) 


Appellant was placed on involuntary annual leave on 
April 14, 1954, and on May 7, 1954, was served with a notice 
of proposed adverse action. (J.A. 20) On July 15, 1954, 
notice of an adverse decision was served on appellant, 
and he was dismissed on that date. (J.A. 11, 43) Appel- 
lant subsequently appealed, and on October 22, 1954, a 
hearing was held before an Appeals Examiner of the 
Appeals Examining Office of the Civil Service Commission. 
(J.-A. 104) At the hearing on appellant’s appeal, the 
Appeals Examiner ruled that neither appellant nor the 
discharging agency had any right to submit any evidence 
at a later date which was available and should be presented. 
(J.-A. 104) 


The Appeals Examiner affirmed the agency action dis- 
missing appellant, and appellant appealed to the Board of 
Appeals and Review of the Civil Service Commission on 
December 27, 1954. (J.A. 12, 44) On September 23, 1955, 
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the Board of Appeals and Review reversed the action of 
the agency and the Appeals Examiner, and ordered appel- 
lant restored to duty. (J.A. 31) 


By letter of October 7, 1955, appellee Norman P. Mason, 
Administrator of the Federal Housing Administration, 
requested the Civil Service Commissioners to reopen and 
reconsider the order reinstating appellant. (J.A. 59) 
Appellee Mason included with his letter a copy of the 
Final Report of Special Investigation of F.H.A. dated 
August 31, 1954. (J.A. 62, R.198) This was the first time 
that the Final Report of Special Investigation of F.H.A. 
dated August 31, 1954, had been presented to the Civil 
Service Commission. Although the agency had the report 
from on or about August 31, 1954, the report had not been 
offered in evidence or considered by either the Appeals 
Examiner or the Board of Appeals and Review. This 
unsworn, unsigned report consisted of thirty-nine (39) 
pages of generalized conclusions and opinions relating 
to an investigation of the Federal Housing Administration. 
The report dealt specifically with appellant only at page 11, 
where it stated as follows: 


‘¢The investigation quickly developed that FHA’s 
troubles would have been avoided by an alert legal 
division headed by a General Counsel of the compe- 
tence required by the nature of its operations. In addi- 
tion, the shackles on FHA’s frustrated criminal 
investigators were largely imposed by the legal divi- 
sion, from which it received its direction. 


‘¢An intense and comprehensive study of informa- 
tion and files demonstrated that the General Counsel, 
Burton C. Bovard, had not performed the essential 
functions of his office. There were no allegations of 
@ criminal nature against Mr. Bovard. 


‘‘The resignation of FHA General Counsel Bovard 
was requested on April 15. Bovard refused to resign. 
Charges were filed against him. As a result of these 
charges, and his failure to reply satisfactorily to them, 
Bovard was removed from the service. The documenta- 
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tion of those charges in the files of the investigation 
is fully ample to sustain them.” (B. 209) 


On November 4, 1955, appellant was informed by letter 
of the request of the Federal Housing Administration to 
reopen and reconsider his case (J.A..73), and on November 
16, 1955, appellant was informed that his case had been 
reopened by the Commissioners. (J-A. 74) 


On December 29, 1955, by a vote of two to one, the 
Civil Service Commissioners reversed the action of the 
Board of Appeals and Review reinstating appellant. (J.A- 
39) The dissenting Commissioner is still a Commissioner 
of the Civil Service Commission. The Commissioners 
based their decision and still base their decision, reversing 
the Board of Appeals and Review on all the evidence of 
record, including the Final Report of Special Investigation 
of F-HLA. dated Angust 31, 1954. (J.A. 47, 49) 


Appellant then filed this action in the United States 


District Court for the District of Columbia seeking rein- 
statement to his government position, naming as defendants 
the three (3) Commissioners of the Civil Service Commis- 
sion, and the head of the discharging agency: (J.A. 7) 
On July 9, 1958, the District Court granted appellees’ 
motion for summary judgment (J.A. 2), and on July 15, 
1958, signed an order dismissing the complaint and denying 
appellant’s cross-motion for summary judgment. (J.A. 
103) The trial court ruled the regulations of the Civil 
Service Commission were ‘‘just intramural instructions; 
they are not jurisdictional.” (J.A. 4) This appeal 
followed. 


STATEMENT OF CASE RELATING TO QUESTION NO. 2 


On September 23, 1955, the five-man Board of Appeals 
and Review of the Civil Service Commission made findings 
and unanimously ordered appellant’s reinstatement. Their 
findings and recommendations were detailed, and contained 
an analysis of the evidence. Reasons were given for the 
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conclusions reached, and specific reference was made to 
matters of evidence in the record. (J-A. 31) 


On December 29, 1955, the Civil Service Commissioners, 
by a vote of two to one, reversed the Board of Appeals 
and Review (J-A. 39) with only general findings, without 
an analysis of the evidence and without stating the reasons 
for the conclusions reached. On March 12, 1957, the District 
Court remanded the case to the Civil Service Commission 
for further findings. Further findings were made and on 
November 19, 1957, the District Court remanded the case 
for a second time to the Civil Service Commission for 
further findings. (J.A. 49) On January 14, 1958, the 
present and most recent findings were filed in the District 
Court which findings again, by a vote of two to one, reversed 
the decision of the Board of Appeals and Review of the 
Civil Service Commission reinstating appellant. (J-A. 49) 


STATEMENT OF CASE RELATING TO QUESTION NO. 3 


The specifications of the notice of proposed adverse ac- 
tion numbered I, I, VI and portions of amended IX are 
the only specifications found by the Commissioners to meet 
the statutory requirements of specificity. (J.A. 49) 


‘As to these specifications, the Commissioners find that 
they ‘‘state reasons, specifically and in detail, sufficient to 
enable Mr. Bovard to answer’’ and therefore, are pro- 
cedurally sufficient. (J.A. 49) Specification VI and 
amended IX were found by the Board of Appeals and 
Review of the Civil Service Commission to be lacking in 
‘‘the specificity and detail required by the Law and Regula- 
tions of the Commission.’’ (J.A. 33) 


STATEMENT OF CASE RELATING TO QUESTION NO. 4 
In his complaint, plaintiff alleged : 


“‘Said purported decision of defendants Young, 
Moore and Lawton, purporting to readjudicate and 
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redetermine plaintiff’s appeal to the Civil Service 
Commission which had been finally decided in plain- 
tiff’s favor by the decision of September 23, 1955, was 
not based upon any hearing or consideration of evi- 
dence, and contained no findings or determinations 
as required by law, but was wholly unsupported by the 
evidence, was unauthorized by law, and was an arbi- 
trary and unreasonable assumption of authority by 
said defendants.’’ (J.A. 17) 


This allegation of the complaint was summarized in ap- 
pellant’s pretrial statement as follows: 


‘¢(5) The decision of the defendant Commissioners 
of the United States Civil Service Commission is with- 
out foundation or substantiation in the record before 
them at the time they made their determination, and 
hence is arbitrary, capricious, made in bad faith and 
therefore not a valid decision.”? (J.A. 57) 


The District Court ruled that: 


‘Just the use of opprobious adjectives is not suffi- 
cient to create an issue of fact. 

“T am going to grant (appellees’ motion for sum- 
mary judgment).’’ (J.A. 5) 


STATEMENT OF CASE RELATING TO QUESTION NO. 5S 


Appellee Commissioner Young was one of the two (2) 
Commissioners who voted to reverse the order of the 
Board of Appeals and Review reinstating appellant to his 
government position. (J.A. 17, 45) Without his vote, 
there would have been no majority vote capable of revers- 
ing the Board of Appeals and Review. Executive Order 
10452, May 5, 1953, 18 F. R. 2599, required the Chairman 
of the Civil Service Commission, which position was held 
by Appellee Commissioner Young, to hold the position of 
Assistant to the President with respect to personnel man- 
agement and coordinator of personnel management among 
the executive departments and agencies. On September 
16, 1957, by Executive Order 10729, 22 F. RB. 7447, Executive 
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Order 10452 was repealed and provision made for appoint- 
ment of an Assistant for Personnel Management other 
than the Chairman of the Civil Service Commission. 


STATEMENT OF CASE RELATING TO QUESTION NO. 6 


Appellant’s action for reinstatement was filed February 
14, 1956, and named as defendants Philip Young, George 
M. Moore and Frederick J. Lawton, members of the Civil 
Service Commission, and Norman P. Mason, Administrator 
of the Federal Housing Administration. (J.A. 7) Com- 
missioner Young has been succeeded by Commissioner 
Harris Ellsworth, who assumed office on April 18, 1957. 
Commissioner Moore was succeeded by Commissioner 
Christopher H. Phillips, who assumed office on April 18, 
1957, and Commissioner Phillips was in turn succeeded 
by Commissioner Bernard L. Flanagan. The appointment 
of Commissioner Flanagan was never confirmed, and Com- 
missioner Barbara Bates Gunderson assumed office on 


September 12, 1958, to succeed Commissioner Flanagan. 


Neither appellant nor appellee at any time moved the 
District Court to substitute any of the successors in office 
of Commissioners Young and Moore. Commissioner 
Lawton still retains his office, as does Federal Housing 
Administrator Mason. The District Court denied the 
motion of appellant to join under Rule 21, Federal Rules of 
Civil Procedure, the successors in office of Commissioners 
Young and Moore. 


STATEMENT OF CASE RELATING TO QUESTION NO. 7 


On April 14, 1954, appellant was placed on involuntary 
annual leave without service of notice of any charge against 
him. On May 7, 1954, he was served with a ‘‘Notice of 
Proposed Adverse Action.’’ The title and contents of the 
notice show that his case had been prejudged by the Acting 
Commissioner of the Federal Housing Administration who 
dismissed the appellant. (J.A. 20-31) 
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STATEMENT OF POINTS 


1. The District Court erred in granting appellees’ motion 
for summary judgment on the ground that violation by 
the Civil Service Commissioners of their own rules and 
regulations did not deprive appellant of any rights. 


2. The District Court erred in granting appellees’ motion 
for summary judgment, where the appellees, Civil Service 
Commissioners, in reversing the decision of the Board 
of Appeals and Review of the Civil Service Commission 
reinstating appellant to his government position, failed 
to include in their decision findings of fact and recom- 
mendations, including an analysis of the evidence and the 
reasons for the conclusions reached, as required by statute 
and regulation. 

3. The District Court erred in granting appellees’ motion 
for summary judgment where the specification of charges 
against appellant by the employing agency lacked the 


specificity and detail they were required by statute to have. 


4. The allegations of appellant’s complaint and pretrial 
statement that the action of the appellees, Civil Service 
Commissioners, in reversing the decision of the Board of 
Appeals and Review of the Civil Service Commission, was 
without foundation or substantiation and not based on 
any evidence in the record, and was arbitrary and capri- 
cious, created an issue of fact which precluded the District 
Court from granting appellees’ motion for summary 
jadgment. 

5, The District Court erred in holding, as a matter of 
law, that the decision of the Commissioners of the Civil 
Service Commission was valid, where a statute provides 
that the Commissioners of the Civil Service Commission 
shall hold ‘‘no other official place under the United States,” 
and one of the two appellees, Civil Service Commissioners 
who voted to reverse the decision of the Board of Appeals 
and Review reinstating appellant to his government posi- 
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tion, and without whose vote the decision of the Board 
of Appeals and Review of the Civil Service Commission 
reinstating appellant would not have been reversed, held 
another official place under the United States. 


6. The District Court erred in denying appellant’s motion 
under Rule 21 of the Federal Rules of Civil Procedure to, 
join as defendants the successors in office of the two defend- 
ants as to whom the action had abated, where the successors 
in office were necessary parties and the action would be 
subject to motion to dismiss for failure to join necessary 
parties, if the Court did not permit their joinder. 


7. The Administrator of the Federal Housing Adminis- 
tration who instituted, prosecuted and decided the charges 
adversely to appellant, prejudged the case, and the District 
Court erred in granting appellees’ motion for summary 
judgment. 


SUMMARY OF ARGUMENT 
1. 


The regulations and instructions of the Civil Service 
Commission and the ruling of the Appeals Examiner of 
the Civil Service Commission required that all evidence 
of the appellant and the Federal Housing Administration 
be presented when the proceeding to remove appellant from 
office was before the Appeals Examiner, and did not permit 
the introduction of evidence by either side at any later stage 
of the proceeding. (See Former Title 5, C.P.R. (1954 
Supp.) § 22.11; Page S1-31, Federal Personnel Manual; 
and ruling of the Appeals Examiner of the Civil Service 
Commission, J.A. 104.) 


Contrary to these regulations and instructions of the 
Civil Service Commission and the ruling of the Appeals 
Examiner, appellees, Commissioners of the Civil Service 
Commission permitted the Federal Housing Administra- 
tion to file with the Civil Service Commission an unsigned 
statement of hearsay and conclusions of an investigator of 
the Housing and Home Finance Agency, after the proceed- 
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ing before the Appeals Examiner and the Board of Appeals 
and Review of the Civil Service Commission had been 
concluded. 


r of the Federal Housing 
pellant’s dismissal. (2) 
the action of the Adminis- 


of Appeals an 
sion reversed 
and the Administrator 
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tion to the Commissioners 
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that the regulations 
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permitted the Federal Housing Administration to file an 
unsigned statement of hearsay and conclusions of the 
investigator of the Housing and Home Finance Agency 
with the Civil Service Commission after the proceeding 
before the Appeals Examiner and the Board of Appeals 
and Review of the Civil Service Commission reinstating 
appellant had been concluded. On that basis, the District 
Court granted the appellees’ motion for a summary judg- 
ment. The question is: What is the effect of the regula- 
tions and instructions of the Civil Service Commission 
and the ruling of the Appeals Examiner? Put another way, 
the question is: Did the Civil Service Commission have a 
right to disregard its regulations and instructions and the 
ruling of the Appeals Examiner and permit the Federal 
Housing Administration to file with the Civil Service Com- 
mission an unsigned statement of hearsay and conclusions 
of the investigator of the Housing and Home Finance 
Agency, after the proceeding before the Appeals Examiner 
and the Board of Appeals and Review of the Civil Service 
Commission reinstating appellant had been concluded? 


It appears that this question has been settled by deci- 
sions of this Court holding that regulations of the Civil 
Service Commission are binding on the Commissioners. 
In Flanagan v. Young, infra, the Court held the regulations 
of the Civil Service Commission were the applicable regu- 
lations governing proceedings before the Civil Service 
Commission. And in Money v. Anderson, infra, the Court 
held that charges preferred against a Government employee 
must comply with the requirements of specificity as found 
in the regulations of the Civil Service Commission. 


2. 

The regulations of the Civil Service Commission gov- 
erning the proceedings in appellant’s case and the Veterans’ 
Preference Act, supra, required the Commissioners of the 
Civil Service Commission, in making findings as to appel- 
lant’s case, to make an analysis of the evidence, to give 
the reasons for the conclusions reached, and to recommend 
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the action to be taken by the employing agency concerned. 
Tn each of the four (4) charges which the Commissioners 
sustained, no analysis of the evidence is made, nor are 
reasons given for the conclusions reached. The regulations 
of the Commission enacted pursuant to the Veterans’ Pref- 
erence Act are binding on the Commissioners. Flanagan 
v. Young, infra; Money v. Anderson, infra. Because the 
Commissioners neglected to comply with their own regula- 
tions enacted to effectuate the Veterans’ Preference Act, 
and which governed this appeal, in that no analysis of the 
evidence was made, and no reasons were given for the 
conclusions reached, the findings by the Commissioners 
constitute a departure from the applicable procedures and 
an error going to the heart of the determination, Powell 
v. Brannan, infra. The order reversing the Board of 
Appeals and Review of the Civil Service Commission 
reinstating appellant is illegal. 


3. 


The Veterans’ Preference Act, supra, and the regu- 
lations of the Civil Service Commission require that for 
a Government employee with veteran’s preference to be 
removed for cause, the charges preferred against him by 
the discharging agency must be specific and furnish him a 
fair opportunity to defend himself. Of the four (4) specifi- 
cations which the Commissioners found informed appellant 
of the charges against him with sufficient specificity to 
satisfy the statute and the regulation, two (2) of those 
charges (VI and amended IX) were found by the Board 
of Appeals and Review of the Civil Service Commission 
to be procedurally lacking in specificity. As to VI and 
amended IX, the Board of Appeals and Review points 
out with impelling logic the shortcomings of those two 
charges in this respect, and further argument can only 
be repetitious of the Board’s decision. 


From a reading of the other two specifications, I and I, 
it is apparent that the charges are so vague and indefinite 
that they are impossible to disprove regardless of the 
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innocence of the employee. Specifications I and II do not 
enable appellant to know the particular offense or defi- 
ciency charged against him, and afford him no opportunity 
to defend himself against these charges. 


4, 


Appellant alleged in his complaint and pretrial state- 
ment that the action of the Commissioners of the Civil 
Service Commission in reversing the decision of the Board 
of Appeals and Review of the Civil Service Commission 
reinstating appellant was not based on any evidence of 
record, was unauthorized by law, and was an arbitrary and 
capricious decision, The District Court ruled these 
allegations did not create an issue of fact. There is no 
question that judicial review of such an administrative 
determination may not be a review of the correctness of 
the decision based on the record, but if the record contains 
no facts upon which the decision could have been based 
and was an arbitrary decision or a capricious decision, 
the limitation of judicial review may not be used as a 
shield by the agency in sn attempt to sustain such a 
baseless decision. Arbitrary and capricious administra- 
tive decisions, and administrative decisions made without 
any evidence to support them, are subject to review by 
the Court. Appellant’s allegations in his complaint and 
pretrial statement created an issue of fact, which, if 
resolved in favor of appellant, would entitle him to judg- 
ment reversing the action of the Civil Service Com- 
missioners. 

5. 

Title 5, § 632, United States Code, forbids the Com- 
missioners of the Civil Service Commission from holding 
any other official place under the United States. At the 
time he voted to reverse the decision of the Board of 
Appeals and Review of the Civil Service Commission, 
Commissioner Young held another official place under the 
United States, by virtue of Executive Order No. 10452, 
May 5, 1953, 18 F. R. 2599. The original findings and 
proceedings in which Commissioner Young participated 
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are void, and consequently the decision of the present 
Commissioners which adopts the proceedings in which 
Commissioner Young participated are also void. 


6. 


Appellant originally named as defendant in this 
action the three Commissioners of the Civil Service Com- 
mission and the Administrator of the Federal Housing 
Administration. —wo Commissioners of the Civil Service 
Commission left that office, and successors to their offices 
have been appointed. The successors in office were not 
substituted as parties defendant under Rule 25, Federal 
Rules of Civil Procedure. The action is still pending. 
All three (3) Commissioners are necessary parties, and 
consequently, unless the two (2) successors in office are 
brought into this action, the action is subject to motion to 
dismiss for failure to join the necessary parties. 
Rule 21 of the Federal Rules of Civil Procedure permits 
joinder, not substitution, of necessary parties on such terms 
as are just. If appellant is not permitted to join the two 
new Commissioners as parties defendant, unnecessary 
expense, delay and duplication of litigation will ensue. On 
the other hand, if joinder is permitted, no prejudice will 
result to any party, and the action will more rapidly 
come to a determination on its merits. In these circum- 
stances, denial by the District Court of appellant’s motion 
to join parties constituted reversible error. 


7. 

The title and contents of the notice which initiated 
the dismissal proceeding in the Federal Housing Adminis- 
tration show that the then Acting Administrator who dis- 
missed the appellant, had prejudged the case before serv- 
ice of the notice on the appellant. 


ARGUMENT AS TO QUESTION NO. 1 


Former Title 5, C.F.R. (1954 Supp.) § 22.11, which was 
set out in the Federal Personnel Manual, provided, in 
part: 
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‘¢(¢) Board of Appeals and Review procedures. 


«6* * * no evidence will be considered by the Board 
which could have been submitted at the time of the 
original appeal to the Appeals Examining Office or 
regional office. If alleged new evidence is offered 
which was not available at the time of the original 
appeal, the Board will consider whether the evidence 
is actually new and of such material consequence that 
the case should be remanded to the office of original 
jurisdiction. If the case is remanded, the appeal will 
begin anew in the office of original jurisdiction. In 
exceptional cases the Board may in its discretion 
receive and consider new evidence without remanding 
the case and may afford the parties an opportunity to 
produce witnesses and cross-examine witnesses.”’ 


The procedures as outlined by former Section 22.11 are 
the procedures which were required to be followed by the 
Civil Service Commission in this appeal, according to the 
Executive Assistant to the Civil Service Commissioners. 
(J.A. 90) 


The Government contended in the District Court that, 
in reopening appellant’s case, the Commissioners pro- 
ceeded under § 22.504, Title 5, C.F.R., which provides: 


“The Commissioners. The Commissioners may, in 
their discretion, when, in their judgment, such action 
appears warranted by the circumstances, reopen and 
reconsider any previous decision.’’ 


This provision does not contemplate the type of pro- 
ceeding where further evidence may be received. By its 
terms, this section contemplates a review of the proceed- 
ings after the decision of the Board of Appeals and 
Review. ‘‘Reopen and reconsider’? mean a consideration 
anew of the record before the Board of Appeals and 
Review. Reception of any evidence by the Commissioners 
is governed by the same rules governing reception of 
evidence by the Board of Appeals and Review. There is 
no provision in the Civil Service regulations for the Com- 
missioners to receive, as they did here in connection with 
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reopening and reconsidering an appeal, evidence which the 
Board of Appeals and Review did not consider and could 
not have considered. Moreover, if the Commissioners 
could receive evidence which the Board of Appeals and 
Review could not receive, the Commissioners would be 
making a farce of their own regulations, which govern not 
only discharged employees, but the Commissioners as well. 
Mulligan v. Andrews, 93 App. D.C. 373, 211 F. 2d 28. 


Section 22.11 specifically provided, when appellant 
appealed to the Board of Appeals and Review, that ‘‘No 
evidence will be considered by the Board which could have 
been submitted at the time of the original appeal to the 
Appeals Examining Office * * *.’? Under this regulation, 
the evidence received by the Commissioners, and upon 
which they based their decision reversing the Board of 
Appeals and Review, was not properly before them. The 
rule does not make consideration of this evidence a matter 
of discretion. The only discretionary provision to Section 
92.11 is that if new evidence is offered which was not 
available at the time of the original appeal, the Board 
of Appeals and Review may determine whether or not it 
is material, and if material, the case is required by Section 
99.11 to be remanded to begin anew in the office of original 
jurisdiction. Only in exceptional cases may the Board 
receive new evidence without remanding the case, and in 
that event afford the parties an opportunity to cross- 
examine witnesses. The evidence here was in the hands 
of the discharging agency well before the original appeal 
to the Appeals Examiner, and has not been contended by 
appellees to be ‘‘new”’ evidence or evidence ‘‘not available 
at the time of the original appeal.”’ 


These regulations governing procedure for discharge of 
government employees having veterans’ preference were 
promulgated under the Veterans’ Preference Act, Title 5, 
U.S.C., Section 863, which provides in part: 
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ss# * * such preference eligible shall have the right 
to make a personal appearance, or an appearance 
through a designated representative, in accordance 
with such reasonable rules and regulations as may 
be issued by the Civil Service Commission; * ° °.’’ 


Consequently, the regulations which were violated by 
the Civil Service Commissioners have the force of law, and 
bind both the Civil Service Commission and the parties 
appearing before it. Chapman v. Sheridan-Wyoming Coal 
Co., 1950, 338 U.S. 621, 629; McKay v. Wahlenmaier, 96 
App. D.C. 313, 321, 226 F. 2d 35. 


At page S1-31, Federal Personnel Manual, one of the 
instructions governing the appeal procedure states: 


‘*All available evidence must be submitted by 
appellants and employing agencies concerned during 
the proceedings in the central or regional office, as the 
case may be. * * *’’ (J.A. 93) 


The ‘proceedings in the central or regional office’”’ are 
the proceedings before the Appeals Examiner, not the pro- 
ceedings before the Board of Appeals and Review or the 
Commissioners. 


These instructions are separate and apart from the 
formal regulations of the Civil Service Commission, but 
nevertheless were required to be complied with in this 
appeal proceeding. (J.A. 90) Here again, reception by 
the Commissioners of the additional evidence submitted 
by the discharging agency was unauthorized. That the 
regulations and instructions of the Civil Service Com- 
mission promulgated pursuant to the Veterans Preference 
Act apply to proceedings within the Commission and are 
binding on the Commissioners is well established. In 
Flanagan v. Young, 97 App. D.C. 119, 228 F. 2d 466, this 
Court said, at page 125: 
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“Once the Commission commenced discharge pro- 
ceedings against appellant, we think it was required 
to give him the kind of notice and hearing to which 
he was entitled under Section 14, 5 U.S.C.A. § 863, and 
the Commission’s regulations under it—that is, the 
same type of procedure accorded to preference eligibles 
in other cases involving serious disciplinary action 
for cause. It could not fail to obey the intent of 
Congress as reflected in its latest pronouncement, the 
‘Veterans’ Preference Act. 


“Ag we have seen, the Act requires that an em- 
ployee to be di arged shall be given at least thirty 
days’ advance (with exceptions not 
relevant here) stating ‘ i ly 
and in detail, for any su ? and ‘shall 
be allowed a reasonable the same 
personally and in writing, shing affidavits 
in support of such answer’. Th 
have granted appellant those 
was entitled to an initi isi 

of the Commission, j 


» he was 

mission itself, 
other veteran sought to be discharg 
Thereupon, the Commission’s regulations 
to govern veterans’ @ 
(5 C.F.R. § 221) will apply. They provide 
the veteran has the right to a hearing, in which the 
employing agency may participate; and that both 
parties shall have the right to produce and to cross- 
examine witnesses (5 CER. § 22.9 (a), (b) and (c)). 
° © © Appellant was not given, therefore, the pro- 
cedural rights to which he was entitled. 


‘For these reasons, the order of the District Court 
must be 


‘‘Reversed for proceedings consistent with this 
opinion.”’ (Emphasis added) 


And in Money v. Anderson, 93 App. D.C. 130, 208 F. 2d 
34, this Court specifically considered, among other 
statutory standards, 5 CFR. § 12.103 (1938), a regulation 
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of the Civil Service Commission relating to specificity of 
charges, in holding that: 


“‘The charges lack the specificity required by the 
applicable removal procedure.’’? (Page 133) 


At the time of the hearing of appellant’s appeal to the 
Appeals Examining Office, the Appeals Examiner ruled 
that neither appellant nor the discharging agency, had 
any right to submit any evidence at a later date which 
was available and which should then have been presented. 
Separate and apart from the regulations and instructional 
material referred to above, this was an explicit ruling by 
the person to whom the Commissioners had delegated the 
duty of conducting the appeals hearing, which ran directly 
contrary to the action taken by the Commissioners them- 
selves. 


The suggestion by the District Court that reception by 
the Commissioners of this additional evidence is analogous 
to reception of evidence by the Court of Appeals is not 
correct. (J.A. 5) In the case of the Commissioners, it 
is the Commissioners themselves who have ruled when and 
where the evidence is to be received, by their regula- 
tions, their instructions and the ruling of the Appeals 
Examiner, and their regulations made pursuant to the 
Veterans’ Preference Act have the force and effect of law. 
There is no analogous situation covering reception of 
evidence by the Court of Appeals. 


It is conceivable that the Civil Service Commissioners 
could receive further evidence in connection with reopen- 
ing a decision of the Board of Appeals and Review, which, 
while a violation of the Civil Service regulations, would 
not result in prejudice because of the nature of the 
evidence. In this case, however, the evidence received by 
the Commissioners was not only hearsay, contained in an 
unsigned statement, but also consisted of conclusions, the 
factual bases of which are not set forth in the report, and 
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are not ascertainable. In the letter of transmittal accom- 
panying the report to the Housing and Home Finance 
Agency, it was stated: 


“ce * * 


“The attached report reflects my findings of fact and 
recommendations in the special investigation of the 
Federal Housing Administration which you ordered 
on April 12, 1954. 


sce . * 


“JT am having turned over to you the detailed 
annotated study from which the findings of fact and 
recommendations are drawn. This material should 
be useful to your office in complementing the recom- 
mendations made in the report. The basic source 
material, in the form of analyses and investigative 
case reports, is contained in the files of the investiga- 
tion.’”? (R. 198) 


Tf the hearing required by the Veterans Preference Act 


is to have any meaning, and certainly no one would deny 
that the purpose of Section 863 is to afford the veteran 
a fair hearing on the charges preferred against him, then 
he is entitled to bring forth what evidence he desires, and 
make such representations at the hearing as he sees fit, 
to refute the charges and evidence with which he is con- 
fronted. If this report had been offered at the Appeals 
Examiner level as it should have, and could have, been, 
appellant could have objected to its admissibility because 
of its obviously irrelevant nature, the conclusions it con- 
tains, the fact that it is hearsay, unsigned and not sworn 
to. At that time he would have had the opportunity to 
ascertain the factual matters, if any, upon which the 
conclusions of the report were based, and to offer evidence 
in rebuttal of those facts. To preclude appellant from 
the fundamental right and objective of the Veterans 
Preference Act of a fair hearing with an opportunity to 
refute the charges against him constituted a violation of 
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the Veterans Preference Act, the ruling of the Appeals 
Examiner, the regulations of the Civil Service Commission 
and the instructions of the Civil Service Commission as 
to prosecution of civil service appeals. This departure 
from the applicable procedures is an error going to the 
heart of the determination of the Civil Service Commis- 
sioners, and one requiring judicial relief. Blackmon v. 
Lee, 92 App. D.C. 268, 205 F. 2d 13; Powell v. Brannan, 
91 App. D.C. 16, 196 F. 2d 871. If these rules and regula- 
tions are valid and binding, they should be binding on 
employer and employee and the Civil Service Commission 
the same as Rules of Court are binding on the court as 
well as litigants. They should not be arbitrarily ignored 
by the Commissioners when they are disinclined to apply 
them. 


ARGUMENT AS TO QUESTION NO. 2 
The only original charges remaining and consequently 


the only ones as to which findings were made by the Com- 
missioners, are charges I, II, VI, and part of amended IX. 
The inadequacy of the findings is most eloquently demon- 
strated by a reading of the findings themselves, bearing 
in mind the standard which statute and regulation require 
them to meet. 


Section 14 of the Veterans Preference Act, supra, states, 
in part: 


sce © © after investigation and consideration of the 
evidence submitted, the Civil Service Commission 
shall submit its findings and recommendations to the 
proper administrative officer and shall send copies of 
the same to the appellant or to his designated 
representative, * * *.’ 


Title 5, United States Code, Section 1007 (b), (3), 
provides in part as follows: 


«ce * * all decisions * * * shall become part of the 
record and include a statement of (1) findings and 
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conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion 
presented on the record; * ° °.”” 


To effectuate the Veterans Preference Act, the Civil 
Service Commission promulgated regulations concerning 
the findings required by the Veterans Preference Act, and 
what they shall consist of. At the time appellant’s case 
was submitted to the Board of Appeals and Review, the 
findings were required to include the following, as set 
forth in 5 C.F-R., Section 22.10: 

«* © © The decision on appeal shall be made by 
the Chief, Appeals Examining Office or the regional 
director, as appropriate, in @ finding consisting of an 
analysis of the evidence, the reasons for the con- 
clusions reached and the recommendation for action 
to be taken by the employing agency conce As 
(Emphasis supplied) 


On April 23, 1955, at 20 Federal Register 2701, 2702, 
that section was amended to read: 


“Decision on appeals in the Commission; by whom 
made; contents. 


director, as appro 

the findings a 

analysis of the evidence, the 
reached, and the action to 
(Emphasis supplied) 


The findings of the Commissioners on specifications I, 
Il, VI and IX, all fail to include an analysis of the evidence, 
and the reasons for the conclusions reached. 


As to specification I, the finding is that as to certain 
matters enumerated in the specification, appellant “took 
no prompt or adequate action to have these complaints 
investigated during the period from May 9, 1951 to April 
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29, 1953.”’ No evidence is analyzed by the Commissioners 
in this finding, nor do they indicate the reasons for their 
conclusions. The finding reaches a conclusion of inaction 
for a period of two (2) years without analyzing the 
evidence or indicating the reasons for the conclusions 
reached. (J.A. 49) 


The finding as to specification II is that a report trans- 
mitted under appellant’s stamped signature, and which he 
never saw, ‘‘was inadequate and unsatisfactory as charged 
in the specification.’’ The specification alleged inadequacy 
in six (6) paragraphs covering more than a legal-size 
sheet of paper. No reference is made in this finding to 
any facts of record, no analysis of the evidence is made, 
nor are the reasons for the conclusions reached set forth. 
There is no way of telling from a reading of this finding 
whether any fact exists which would sustain the conclusion 
that the report was inadequate and unsatisfactory. The 
findings as to specification VI differ materially from the 
specification itself. 


The findings as to the only remaining specification, 
amended IX (b) (1) and (3), do not consist of findings of 
fact, but consist merely of general conclusions. The 
findings are that appellant ‘‘knew or should have known’’ 
of certain practices, that he ‘‘neglected to take such 
remedial measures as it was his duty to do’’ without 
specifying the measures or what their purpose should have 
been and that appellant ‘‘failed to propose recommenda- 
tions’? in connection with an abuse. No analysis of the 
evidence, or reasons for the conclusions are set forth, but 
merely the bare conclusions themselves. (J.A. 53) All 
of these findings are just as inadequate as the two (2) 
previous sets of findings by the Commissioners which the 
District Court held inadequate and because of which re- 
manded the case for further findings by the Commission. 
The requirement of the Veterans Preference Act and of 
the regulations of the Commission have not been com- 
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plied with in these findings. In Mulligan v. Andrews. 
93 App. D.C. 375, 211 F. 2d 28, the Court said, at page 378: 


«ce © * The decision failed to disclose which of the 
charges contained in the notice of proposed adverse 
action were relied upon for removal; or, indeed, 
whether removal rested upon any of the charges. 
Under the provisions of the statute and of the regula- 
tions outlined above, only findings upon such charges, 
specifically identified, can constitute the ‘reasons’ re- 
quired in the adverse decision. 


“The purpose of requiring this content for the 
‘reasons’ for removal is not to provide a record to 
facilitate judicial review of such ‘reasons’ on their 
merits since review is narrowly limited by the absence 
of express statutory provision therefor. On the con- 
trary, it is required as & procedural safeguard against 
jast the sort of errors which, if committed at the 
administrative level, are beyond reach of our review.”’ 


It is findings such as these now before the Court which 


the Commissioners themselves sought to eliminate when 
they required that the findings should include an analysis 
of the evidence and the reasons for the conclusions 
reached. Having failed to meet their own standard, and 
the standard laid down by Mulligan v. Andrews, supra, 
the findings are inadequate. 


ARGUMENT AS TO QUESTION NO. 3 


As the Board of Appeals and Review said, in ordering 
appellant reinstated : 
«* © © The long established standard for gaging 


the specificity of charges is set forth in the Federal 
Personnel Manual, Page $1-29, as follows: 


charged again 
submit his defense.’ ’’ (J.A. 32) 
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This regulation effectuates Title 5, Section 863, United 
States Code, the Veterans Preference Act, which provides 
that a person having appellant’s status shall have written 
notice of the charges against him, ‘‘stating any and all 
reasons, specifically and in detail, for any such proposed 
action; * ° *.’? 


From an examination of these specifications it is 
apparent that they are not specific, not in detail, do not 
enable the appellant to know the particular offense or 
deficiency charged against him, and afford him no way 
to refute these charges. 


Specification I (J.A. 21), charges that ‘‘not with- 
standing the receipt of complaints beginning May 8, 1951,’’ 
appellant failed to initiate prompt action adequately to 
investigate these complaints. The Commissioners found 
this charge sustained by the evidence for the period 
May 8, 1951, to April 29, 1953, a period of two (2) years. 


Specification I does not allege that any complaint ever 
came to appellant’s attention, nor is reference made to any 
specific complaint. This specification fails to identify any 
complaints which came to the attention of appellant, and 
the particular deficiency in appellant’s actions. Alleging 
errors in omission, as the agency has done here, places an 
impossible burden of refuting the charges on the employee, 
especially when the errors in omission are alleged to cover 
so long a period of time, unless the agency makes reference 
to specific circumstances. 


Specification II charges appellant with submitting a 
report to the Department of Justice which ‘‘was in- 
adequate and unsatisfactory.’’ This specification alleges 
the inadequacies and unsatisfactory nature of the report 
to be illustrated by six (6) suggestions made by the De- 
partment of Justice as to ways in which the case could 
be further developed. These suggestions by the Department 
of Justice do not in any way measure the adequacy or 
inadequacy of the report allegedly submitted by appellant, 
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and they in no way criticize as inadequate and unsatis- 
factory the information contained in the report. They are 
merely suggestions as to further action which might be 
pursued in connection with the subject matter of the 
report. The six (6) suggestions which this specification 
claims demonstrated the inadequacies of the report are 
not in any way relevant to the issue of adequacy or in- 
adequacy of the report, and consequently do not place 
appellant in a position where he can know in what way 
the report was inadequate so as to submit his defense. 
How can appellant defend himself against a charge that 
someone offered suggestions as to ways to do a better job? 


The inadequacy of specification VI is best demonstrated 
by the opinion of the Board of Appeals and Review, which 
found this specification to be procedurally deficient. The 
Board of Appeals and Review said: 


“‘Specificatio: 
ged failure 


such instances, 

reference in this specification to the possibility that 
Mr. Bovard could have submitted a recommendation 
to ‘the Commissioner’ is particularly indefinite since 
Mr. Bovard served as General Counsel under six 
different Commissioners from December 1940 to the 
date of his removal in July 1954.” (J.A. 33) 


Specification IX the Commissioners found to be pro- 
cedurally sufficient only as to sub-paragraph (b), as that 
paragraph related to sub-paragraphs (1) and (3). The 
Board of Appeals and Review found specification IX to 
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be deficient in its entirety, and as to paragraphs (1) and 
(3), the Board of Appeals and Review said: 


“Specification IX, which appears to be the principal 
charge preferred against Mr. Bovard, is particularly 
imprecise. This Specification consists of general con- 
clusions concerning the status of three agency pro- 
grams coupled with six indefinite allegations of actions 
that the appellant failed to take. The procedural 
deficiencies in each of the six allegations are evident. 
In regard to paragraph 1, the agency did not 
specifically cite which program required remedial 
measures or at what specific times such measures were 
required. * * * In regard to paragraph 3, the agency 
did not particularize. The employee could do no more 
than Mr. Bovard did and reply that he had made 
recommendations in connection with the 608 program, 
although these apparently were not the recommenda- 
tions that were wanted or to which the notice had 
reference. * * °” (J.A. 33, 34) 


To be valid, the specifications of charges must refer to 


specific facts and details with which an employee can join 
issue, and not contain only conclusions and generalizations 
which can neither be proved nor disproved but only argued, 
as is the case here. 


Appellant was required to answer these charges, and 
for lack of satisfactory answers, he was removed by 
appellee Mason. (J.A. 20, 11, 48) Failure to answer 
satisfactorily charges which are not susceptible of answer 
is not a lawful ground for dismissal. 


In this case, as in Money v. Anderson, supra, appellant 
is unable to make a defense because of the vagueness, 
generalities, and lack of specificity of the charges. As 
the Court said there, at page 133: 


‘We hold the charges lack the specificity required 
by the applicable removal procedure. Charges 
preferred for removal must be specific enough to 


provide a fair opportunity for a refutation by the 
innocent who have no knowledge of the conduct 
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charged, as well as the guilty who do possess such 
knowledge. eo 0 


ARGUMENT AS TO QUESTION NO. 4 


By granting appellees’ motion for summary judgment, 
the District Court was in effect holding that no genuine 
issue as to any material fact existed under the allegations 
of appellant’s complaint and pretrial statement. (Rule 
56, Federal Rules of Civil Procedure.) While the function 
of the courts on review of the determination of the Civil 
Service Commissioners is not a review of the correctness 
of the decision based on the record, yet if no facts are con- 
tained in the record upon which the Commissioners based 
their decision, the action of the Commissioners can be 
seru' 


In Powell v. Brannan, 91 App. D.C. 16, 196 F. 2d 871, 
the Court stated, at page 17: 


«ce © © Where there has been @ substantial de- 
re from applicable procedures, 2 misconstruction 

of governing legislation, or a like error going to the 
heart of the administrative determination, a measure 
of judicial relief may on occasion be obtainable.* * * *.’” 


Among the many cases cited under footnote 3, supra, 
was that of Carter v. Forrestal, 85 App. D.C. 53, 175 F. 2d 
364, where the Court said, at page 59: 


«ce ¢ © Tf the decision of 
to review, 


The effect of the ruling of the District Court is that 
the Commissioners of the Civil Service Commission may 
arbitrarily and capriciously require the discharge of a vet- 
eran’s preference eligible, although there are no facts 
which support any finding by the Commissioners upon 
which they based their ruling. If this were the case, rules 
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and regulations governing proceedings before the Civil 
Service Commission under the Veterans Preference Act 
would be worthless gestures and make mockery of the 
Act. Such a contention runs contrary to the Veterans 
Preference Act, which requires the Civil Service Commis- 
sion to submit findings and recommendations ‘‘after in- 
vestigation and consideration of the evidence submitted.’’ 
The act contemplates findings and recommendations predi- 
cated on the investigation and evidence submitted to the 
Commission, and if the investigation presents no evidence 
and none is considered by the Commission, the Veterans 
Preference Act is obviously violated. 


A decision of the Civil Service Commissioners which 
purports to be based on facts in the record before the 
Commission, when in reality there are no facts in the 
record upon which the decision could be based, is nothing 
less than an arbitrary and capricious decision. In Black- 
mon v. United States, 120 F. Supp. 408, 413, the Court of 
Claims stated: 


“Tt ig well established that our jurisdiction in cases 
of this kind is limited to an inquiry as to whether 
procedural requirements have been met, unless there 
is some showing of arbitrary and capricious action by 
administrative officials in discharging the veteran. 
Eberlein v. United States, 257 U.S. 82, 42 S. Ct. 12, 
66 L. ed. 40; eee 


While this decision of the Court of Claims obviously does 
not control the ruling of this Court, appellant contends its 
interpretation of the law, and the effect of the ruling in 
Eberlein v. United States, supra, is correct, and should be 
followed by this Court. 


Appellant has alleged action of the type described in 
Blackmon v. United States, supra, by the Civil Service 
Commissioners and such an action by an administrative 
body requires a determination by the Court of whether 
the decision of the Commissioners was arbitrary or ca- 
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pricious, and the District Court’s order granting appel- 
lees’ motion for summary judgment was error. The fact 
that the decision of the Court of Claims is not controlling 
of the action of this Court does not detract from the cor- 
rectness of the opinion. 


ARGUMENT AS TO QUESTION NO. 5 
Title 5, § 632, United States Code, provides, in part: 


“The President is authorized to appoint, by and 
with the advice and consent of the Senate, three per- 
gons, not more than two of whom shall be adherents 
of the same party, as Civil Service Commissioners, 
and said three commissioners shall constitute the 
United States Civil Service Commission. Said com- 
missioners shall hold no other official place under the 
United States.’’ 


Contrary to Section 632, supra, from and after May 1, 
1958, to and including the time of the decision of the Civil 


Service Commissioners reversing the order of the Board 
of Appeals and Review for reinstatement of appellant, 
Commissioner Young, Chairman of the Civil Service Com- 
mission, held the official place under the United States set 
forth in Executive Order No. 10452. 


That order provided, as follows: 


“Section 1. The Chairman of the United States 
Civil Service Commission shall, in addition to the 
functions conferred upon him by statute and by Re- 
organization Plan No. 5 of 1949, perform the follow- 
ing described functions with respect to Federal ci- 
ee employed in the United States and 
abroad: 


“‘(a) Assist the President in the execution of his 
duties with respect to personnel management, and 
advise and assist the President concerning personnel- 
management actions to be taken by or under the di- 
rection of the President, exclusive of actions with 
respect to Presidential appointments. 
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‘“‘(b) Assist the President in the formulation and 
execution of his civilian personnell-management pro- 
gram, the establishment of policies and standards for 
the guidance of the executive departments and agen- 
cies, and the evaluation of departmental and agency 
personnel-management programs and operations under 
such policies and standards. 


‘*(¢) Undertake on behalf of the President, and in 
collaboration with the Bureau of the Budget, a pro- 
gram designed to raise the level of effectiveness of 
personnel management in the executive departments 
and agencies, to improve steadily all civilian person- 
nel-management systems, and to bring about the 
proper coordination in personnel management among 
the executive departments and agencies. 


‘Sec, 2. The Chairman of the Civil Service Com- 
mission shall perform his functions under this order 
with the assistance of such personnel of the White 
House Office as may be provided for that purpose and 
with such assistance of personnel of the Civil Service 
Commission as may be appropriate. 

“‘Sec. 3. There are hereby revoked (1) section 4 of 
Part II of Executive Order No. 8248 of September 8, 
1939, defining the functions of the Liaison Office for 
Personnel Management, and (2) to the extent that 
they relate to the Liaison Office for Personnel Man- 
agement, Parts I, III, IV, and VI of that order. The 
said Liaison Office for Personnel Management is here- 
by abolished, and the White House Office shall take 
such measures as may be necessary to wind up the 
affairs of the abolished office.’’ 


Commissioner Young has, since the time of the original 
decision of the Commissioners of the Civil Service Com- 
mission, reversing the order of the Board of Appeals and 
Review of the Civil Service Commission, left office and has 
been succeeded by another Commissioner. Consequently, 
a determination by this Court that because of Title 5, 
Section 632, United States Code, Commissioner Young 
illegally held office, would not alter the vote on the latest 
findings of the Civil Service Commissioners. However, 
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sioners, 

ings were predicated. 

proceedings before the Commissioners 

of the Commissioners are void, the present 

present Commissioners, which are based on 

the original proceedings before the original Commission- 
ers are void also. 3 


Certain of the functions of the Chairman of the Civil 
Service Commission as set forth in Executive Order No. 
10452, cover duties which the Chairman might perform 
in conjunction with his duties as Chairman. But Section 
1(c) requires the Chairman to perform the duties of an 
office outside the Civil Service Commission and in col- 
laboration with the the Budget. He held 
another official place Order No. 10452, 


man under the earlier Executive Order to a 
Assistant to the President for Personnel Management.” 


This question is one that has not been before the courts 
before, and consequently the decision as to what effect 
this violation of Section 632 shall have on the vote of 
the Chairman is one i 
nature of his office, 

Commission must remain free from pressures and infiu- 

ences to which he might be subjected were he the holder 

of another offi the United States. There 
this violation 

of statute had upon ision i i Under 

these circumstances the 

to do is to strike the vot 

store the decision of the Board 
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ARGUMENT AS TO QUESTION NO. 6 
Rule 25(d), Federal Rules of Civil Procedure provides: 


<< © © © When an officer of the United States * * * is 
@ party to an action and during its pendency dies, 
resigns, or otherwise ceases to hold office, the action 
may be continued and maintained by or against his 
successor, if within 6 months after the successor takes 
office it is satisfactorily shown to the court that there 
is a substantial need for so continuing and main- 
taining it. °° °”’ 

The immediate successors to Commissioners Young and 
Moore were never substituted in this action, although more 
than six months have elapsed since their successors took 
office. Appellees Lawton and Mason still retain their gov- 
ernment office. 


Appellant’s motion in the District Court was under Rule 
21, Federal Rules of Civil Procedure, which provides: 


‘‘Rule 21. Misjoinder and Non-Joinder of Parties 


Appellant’s situation is ot that of Snyder v. Buck, 340 
US. 15, where the Court said, because of her failure to 
substitute a Government officer under Rule 25: 


‘<Petitioner loses her judgment and must start over.”’ 


In Snyder v. Buck, supra, the petitioner’s action was 
against only one Government official, whom she had failed 
to substitute, and when the action abated as to him, the 
entire action had abated, and could not be revived by joinder 
of parties. In this case, the action is still pending and 
the only effect that failure to substitute under Rule 25 can 
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have is to create a situation where the action is subject 
to motion to dismiss because the necessary parties are not 
all before the Co Under the circumstances in this case, 
as contrasted with Snyder v. Buck, supra, to deny appel- 
lant’s motion to join the two new Commissioners as de- 
fendants is a frustration of the purpose of the Federal 
Bules of Civil Procedure, as set forth in Rule 1. That 
rule requires that the rules ‘¢ghall be construed to secure 
the just, speedy, and inexpensive determination of every 
action.”? If appellant’s motion for leave to join the new 
Commissioners was correctly denied by the District Court 
and the action is dismissed, great delay and expense will 
result because of the necessity of filing another action, 
naming the present Commissioners as defendants, and 
through that lapse of time, a just determination of 
plaintiff’s action will become problematical. 


Rule 21 should also be read in conjunction with Bule 15, 
Federal Rules of Civil Procedure, which provides that 
leave to amend a pleading “shall be freely given when 
justice so requires.”” In this instance, not only justice, 
but also common sense compels the conclusion that the only 
practical solution is to allow appellant to join the two suc- 
cessor Commissioners as parties defendant. The two new 
Civil Service Commissioners have conducted themselves 
as though they have been parties. They have complied 
twice with the District Court’s remand of the case to the 
Civil Service Commission for further findings. The Fed- 
eral Rules of Civil Procedure were designed to avoid the 
necessity of doing the useless acts which will result from 
the District Court’s ruling. 


The question before this Court relates solely to applica- 
tion of Rule 21, and whether the refusal of the District 
Court to allow the requested joinder was error. In this 
connection, the statement of the Court in Warner v. First 
National Bank of Minneapolis, 236 F. 2d 853, is pertinent. 
There the Court stated at pages 857, 858: 


1. Highs ve Summerfield, Nee 14,483 


ae a 
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sce * © Defendant urges that the executors or some 
other representative of the Warner estate, such as an 
administrator ad litem or, in their absence, at least 
all of the beneficiaries of the trust, are indispensable 
parties. There is considerable merit to such contention. 
See Young v. Powell, 5 Cir., 179 F. 2d 147; McAndrews 
v. Krause, 245 Minn. 85, 71 N.W. 2d 153; Baker v. 
Dale, D.C.W.D.Mo., 123 "F.Supp. 364. The issue of 
want of indispensable parties is not a jurisdictional 
one. Young v. Powell, supra; Baker v. Dale, supra. 
Rule 21 of the Federal Rules of Civil Procedure, 28 
U.S.C.A., provides that parties may be added at any 
stage of the action upon such terms as are just. Ordi- 
narily, dismissal should not be ordered for failure to 
join an indispensable party, but an opportunity should 
be afforded to bring in such party. Keene v. Hale- 
Halsell Co., 5 Cir., 118 F.2d 332; Baker v. Dale, supra; 
Moore’s Federal Practice, Vol. 3, § 21.04. 


And in Keene v. Hale-Halsell Co., 118 F. 2d 332, the 
Court said on rehearing, at page 335: 


“*(7) We do not order a dismissal of the suit because 
that is not the prime remedy for a failure to join a 
party; but opportunity should and will be given to 
bring in the administratrix by amendment. It appears 
that she is accessible and her citizenship such as not 
to defeat federal jurisdiction.’’ 


If appellant is permitted to make the requested joinder, 
he and the Government will save legal expenses; the action 
will more promptly be concluded and will avoid unnecessary 
accrual of back pay while the action is pending; and time 
of the District Court in pre-trying and trying the action 
will be conserved. 


On the other hand, no prejudice will result to the Govern- 
ment, Government counsel, defendants or the Courts, from 
the joinder. The two parties whom appellant seeks to 
join hold offices of the United States in this jurisdiction. 
They can be served promptly with process. In all proba- 
bility they will file identical answers as their predecessors, 
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and the merits of appellant’s claim can be ruled on 
promptly, without senseless delay. 


To adopt a course other than to permit appellant to effect 
the joinder he seeks is not only inconsistent with the ex- 
press language of the Federal Rules of Civil Procedure, 
but also is a course not founded on the common sense which 
the Rules contemplate will be used in instances where there 
is to be an exercise of discretion. 


ARGUMENT AS TO QUESTION NO. 7 


The title and contents of the notice which initiated the 
dismissal proceeding in the Federal Housing Administra- 
tion show that the then Acting Administrator who dismissed 
the appellant, had prejudged the case before service of the 
notice on the appellant. (J.A. 20-31) 


The Veterans’ Preference Act, supra, was intended by 
Congress to provide a measure of administrative due 


process to veterans employed by the Government. This 
Court is well aware that there is no due process in @ pro- 
ceeding where the same person, a8 was appellee Mason, 
is accusor, prosecutor and judge. 


In Elchibegoff v. United States, 106 Court of Claims 541, 
the plaintiff was a veteran’s preference eligible employed 
by the Government. On April 17, 1943, plaintiff was orally 
informed that there was a recommendation for his dis- 
missal, and on April 17, 1943, he also received a letter 
stating that his employment had been terminated. On 
April 30, 1943, he received another letter from his employ- 
ing agency stating some charges of unsatisfactory service 
which reiterated the termination of plaintiff’s employment. 
On May 7, 1943, plaintiff received a form notice which ad- 
vised him that his employment had officially been terminated 
as of May 8, 1943. The Court of Claims said at page 560, 
quoting from the Civil Service Commission: 

<< Tt is true, as you state, that Mr. Elchibegoff had 
opportunity to reply to the charges. However, as stated 


37 


in our letter of June 23, 1944, in each of the letters 
which you farnished Mr. Elchibegoff you advised him 
that he was being separated. In other words, a deci- 
sion had already been made to discharge him and the 
date of discharge was determined. Under the cir- 
cumstances such opportunity for reply as Mr. Elchi- 
begoff had was not in harmony with the provisions 
and purposes of Civil Service Rule XI.’ 


«When all the facts of this case are taken into con- 
sideration it is difficult to find that there was a real 
compliance with the terms of the law and the rules of 
the United States Civil Service Commission. It is 
hardly a technical compliance, much less a compliance 
with the sweep and spirit of the law. The law was 
enacted for the protection of the employees and to 
assure a fair consideration of their rights. It does not 
in any way interfere with the power of termination of 
the services that are unsatisfactory if a real reason 
can be assigned for the action that is taken. To con- 
strue the three letters as a compliance with the law 
when each of them contains the statement that the 


matter has already been determined is almost to make 
a mockery of the provisions of the law. It is an almost 
exact parallel to the age-old classic illustration of the 
justice of the peace who announced at the conclusion 
of the testimony that he would take the case under 
consideration and render a judgment for plaintiff the 
following morning.”’ 


CONCLUSION 


It is respectfully submitted that the summary judgment 
in favor of appellees should be reversed. 


Arrnor J. Hianp 
Feepmanp J. Mack 
Attorneys for Appellant 
410 Shoreham Building 
Washington 5, D. C. 
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QUESTIONS PRESENTED 
In the opinion of appellees the questions presented are: 


1. Whether the complaint was properly dismissed, in 
the light of appellant’s failure to substitute the successors 
to two of the Civil Service Commissioners within the six 
months period prescribed by Rule 25(d), F.R.C.P. 

2. Whether the action of the Civil Service Commis- 
sioners in receiving evidentiary matter from the agency in 
connection with their reopening and reconsideration of 
appellant’s case was a violation of the Veterans’ Pref- 
erence Act or of Civil Service Commission regulations. 

3. Whether the findings of the Civil Service Commis- 
sioners upholding appellant’s dismissal meet the require- 
ment of the Veterans’ Preference Act that the Commission 
shall submit “findings”. 

4. Whether the charges against appellant sustained by 
the Civil Service Commissioners were sufficiently specific 
to meet the requirements of the Veterans Preference Act. 

5. Whether appellant’s contention that his discharge 
was arbitrary and capricious, because not based on 
evidence in the administrative record, is open to judicial 
review; and if so, whether the record here affords any 
basis for appellant’s contention, since appellant did not 
introduce the complete administrative record in the court 
below. 

6. Whether the decision of the Civil Service Commis- 
sioners was in violation of the requirement of 5 U.S.C. 
632 that: “Said Commissioners shall hold no other official 
place under the United States”, in view of the fact that 
Executive Order 10452 provided that the Chairman of the 
Civil Service Commission should assist the President with 
regpect to personnel management actions, policies, and 
5S) s, but where that Executive Order was revoked 
prior to the decision of the Civil Service Commissioners 
involved here. 

7. Whether appellant’s contention that appellee Mason 
prejudged his case can be presented for the first time in 
this Court; and if so, whether it has any support in the 
record. 
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Huited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,660 


Burron ©. BovarD, APPELLANT 
Vv. 


Pum Youns, et al., APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by the plaintiff below, who was dis- 
missed on charges from his position as General Counsel 
of the Federal Housing Administration, from an order 
granting the motion of defendants below (one present and 
two former members of the Civil Service Commission and 
the Administrator of the Federal Housing Administra- 
tion) for summary judgment and dismissing the com- 
plaint, in which appellant sought reinstatement to his 
former position (J.A.103). 

Appellant, who has both Veterans’ Preference and Civil 
Service status, served as General Counsel of the Federal 
Housing Administration (a grade GS-15 position) from 
1940 until 1954 (J.A. 8, 9, 42). 


(1) 


2 


On April 13, 1954, appellee Mason was appointed Acting 
Administrator of the Federal Housing Administration and 
on the next day he placed appellant on involuntary annual 
leave. On May 7, 1954, appellee Mason served appellant 
with a notice of proposed adverse action, pursuant to 
Section 14 of the Veterans’ Preference Act of 1944, which 
stated nine charges against appellant of derelictions in 
the performance of his duties as General Counsel. On 
May 28, 1954, appellant was served with an amendment of 
Charge IX (J.A. 9, 10, 20-31, 42-3). 

In the present posture of this litigation, only the fol- 
lowing charges are involved: 


Charge I (m part): In the case involving the En- 
terprise Construction Companies, the records show 
that, notwithstanding the receipt of complaints be- 
ginning May 8, 1951 concerning the misleading and 
high-pressured tactics of these companies, including 
use of the “model” home technique to induce persons 
to sign home improvement contracts, you failed to 
initiate prompt action adequately to investigate these 


complaints (JA. 21-2). 

Charge II: The report concerning Tom Arafe, 
which you submitted to the Department of Justice on 
October 21, 1953, recommending criminal prosecution, 
was inadequate and unsatisfactory. The inadequacies 
and unsatisfactory nature of the said report are illus- 
trated by six separa suggestions made to you by the 


Department of Justice as to the proper completion of 
the investigation in order to institute criminal prose- 
eution (J.A. 22).7 


1 These suggestions made by the Department of Justice were: 
“In our opinion the following matters should be developed: 
(1) In support of a possible prosecution of Arafe for a 

substantive violation, there should be a substantiation of the 
alleged representations which he made. 

(2) Arafe was not interviewed. Since he plays so promi- 
nent a role in the Draper transactions, and possibly others, he 
should be fully questioned. Presumably he was present at the 
conferences between Scott Draper and the Enterprise repre- 
sentatives when the previous Draper obligations were dis- 

(8) As you are undoubtedly aware, Enterprise Construction 
Company is a substantial firm, which reportedly in 1961 did a 
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Charge VI: While not haningemaee personnel to 
investigate the inereasing number of complaints with 
respect to operations under Title I, you failed to take 


may not only strength 
possibly develop other complaints made to your agency. — 

(5) Mr. Al Riskin, it is reported, disclaims intimate 
knowledge and responsibility as to this loan and refers to a 
Mr. J. W. Jeperson, who, at the time of the loan, was Comp- 
troller of the Oakland office of Enterprise Construction 
Company. Mr. Jesperson was not interviewed. The report 
merely states he was not available for interview. If Mr. 
Draper’s allegations are true, it would appear that the other 
person who would know most about the payment by Enter- 
prise of Draper’s previous obligations would be Jesperson. 
In the interest of a thorough investigation prompt and 
vigorous efforts should be made to locate Mr. Jefferson for 
interview. 

(6) In connection with this transaction involving the 
Draper loan, we would suggest expeditious interviews with 
persons responsible for the loan at the Day and Night Branch 
of the Bank of America. It is noted that a Mr. Wilson, who 
approved the loan for the bank, was not interviewed because 
he is on vacation. His temporary absence should not preclude 
the taking of his potentially valuable testimony. 

“You will appreciate our concern with the paucity of the 
presently developed investigation. In spite of the imminency 
of the bar to prosecution in the Draper transaction, we feel 
that this transaction is not an isolated one and that a full 
investigation will reveal other or similar transactions fully 
within the prosecutive period and implicating Enterprise 
and/or its officers as well as salesmen. If additional investiga- 
rare is oa we will be pleased to reconsider the matter.” 
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any steps to refer. the comin and investigations 
to the Federal Bureau of. Investigation. Since such 
investigations by your staff resulted from an informal 

ent with the Department of Justice under the 
terms of which your department would investigate 
complaints, it needed only a recommendation by you 
to the Commissioner to amend the earlier agreement 
and turn back the investigation of these complaints to 
the FBI (J.A. 26). 

Amended Charge IX: During the more recent years 
of your term as General Counsel and particularly 
from 1948 until April 15, 1954, when you were placed 
on annual leave, and while you were responsible for 
the direction and supervision of criminal and adminis- 
trative investigations into matters within the jurisdic- 
tion of FHA, and for other functions and duties of 
the FHA General Counsel, including recommenda- 
tions to the Department of Justice for criminal prose- 
cations, and while you were a member of the Execu- 
tive Board, you knew or should have known by the 
exercise of the degree of competence and application 
to duties reasonably to be expected of the General 


Counsel cf FHA, of the: 


(b) the abuses under the Section 608 program at 
the expense of FHA, of tenants of 608 housing, and 
of the public and the consequent frustration of the 
intent and purpose of Congress in enacting Section 
608 of the National Housing Act, and particularly 
the wide-spread mortgaging-out involving huge sums 
of money, which the exercise of reasonable adminis- 
trative diligence on the part of the FHA could have 
been avoided, but which was not avoided, of collusion 
between mortgagors and mortgagees which resulted 
not only in defrauding the United States Government, 
but also caused high rents in Section 608 projects, and 
of the disregard of statutory requirements by the 
FHA in its practice of increasing commitments under 
Section 608; p z e 


° 
It is specifically charged in connection with the 
_ foregoing that you neglected and failed: 
(1) to. take necessary and proper remedial meas- 
ures which it was your duty to take; . 
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(3) to. propose recommendations to prevent: wind- 
fa oe builders operating under Section 608 :(J-A. 


. e * e > 

Appellant answered ‘the charges in writing on June 9, 
1954 (J.A. 11, 43). On July 15, 1954, appellee Mason gave 
appellant a notice of adverse decision, finding that six of 
the nine charges were sustained (Charges I, II, VI, VII 
(in part), VIII, IX) and directing appellant’s. dismissal 
(J.-A. 11, 43). 

Appellant appealed to the Civil Service Commission and 
was given a hearing, at which he appeared in person and 
with counsel, before an Appeals Examiner of the Com- 
missioners’ Appeals Examining Office. At this hearing 
the Appeals Examiner stated “that there would be no 
further right with respect to a hearing, or to present 
witnesses or any evidence which is available and should 
be presented during the proceedings at this level” (J.A. 
103-5). 

The Appeals Examiner found Charges I (in part), II, 
VI, VII (in part) and IX (in part) sustained and upheld 
appellant’s dismissal. Upon his appeal to the Commis- 
sion’s Board of Appeals and Review, that Board ruled 
that certain of the charges were defective for lack of 
specificity and that the balance of the charges were not 
supported by the evidence and, accordingly, recommended 
that appellant be restored to his position as General 
Counsel (J.A. 12-14, 31-8, 44). : 

By letter of October 7, 1955, appellee Mason requested 
the Civil Service Commissioners to reopen and reconsider 
the decision of the Board of Appeals and Review, pur- 
suant to Section 22.504 of the Commission’s Rules and 
Regulations (J.A. 59-73). Submitted with this application 
were copies of a report of the Senate Committee on Bank- 
ing and Currency investigating FHA operations and an 
FHA investigation report (J.A. 62). 

By letter dated November 4, 1955, the Chairman of the 
Civil Service Commission informed appellant of appellee 
Mason’s application to reopen and reconsider his case and 
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stated: “Should the Commission decide to reopen the case, 
you will be notified and given an opportunity to submit 
any evidence you desire in rebuttal of evidence submitted 
by F.H.A. or further augment the record by any evidence 
you desire.” (J.A. 73) 

On November 16, 1955, the Civil Service Commission 
notified both appellant and appellee Mason that the Com- 
missioners had decided to reopen the case and that each 
party might submit any “final representations” he desired 
(J.A. 74-5). Appellant submitted a lengthy and detailed 
reply to the final representations of appellee Mason, in- 
cluding comments on the Senate Committee Report and 
the FHA investigation report, and urged that all of this 
material had previously been considered by the Board of 
Appeals and Review (J.A. 75-88). 

On December 29, 1955, the Civil Service Commissioners, 
after having considered the entire appeal record before 
the Board of Appeals and Review and the additional rep- 
resentations furnished by both parties, reversed the de- 
cision of the Board of Appeals and Review and upheld 
appellant’s dismissal. Commissioner Lawton dissented 
(J.A. 39-41). 

The complaint was filed on February 14, 1956 (J.A. 7). 
Appellee Young was succeeded by Commissioner Harris 
Ellsworth on April 18, 1957. Appellee Moore was suc- 
ceeded by Commissioner Christopher H. Phillips on April 
18, 1957, who was in turn succeeded by Commissioner 
Bernard L. Flanagan on January 2, 1958, who was in 
turn sueceeded on September 12, 1958, by Commissioner 
Barbara Bates Gunderson (Appellant’s brief, p. 7). Ap- 
pellant made no effort to substitute the successors to 
former Commissioners Young and Moore within six 
months after taking office (Appellant’s brief, pp. 7, 33). 

Proceedings in the court below. The case was remanded 
by District Judge Holtzoff to the Civil Service Commis- 
sioners for the making of new findings and recommenda- 
tions pursuant to Section 14 of the Veterans’ Preference 
Act (J.A. 48). The Commissioners again reviewed the 
record, and Commissioners Ellsworth and Phillips (with 
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Commissioner Lawton dissenting) found that Charges I 
(in part), II, VI, and IX (in part) were sufficiently 
specific to permit appellant to answer them and were 
sustained by the evidence. Accordingly, they concluded 
that appellant’s discharge was “for such cause as will 
promote the efficiency of the service” within the meaning 
of Section 14 cf the Veterans’ Preference Act and again 
upheld appellant’s dismissal (J.A. 49-55). 

Appellant filed a motion to add Commissioner Ellsworth 
and Flanagan as defendants and a motion for summary 
judgment (J.A. 89-90). Appellees moved to dismiss the 
action as abated for failure to substitute the successor 
Civil Service Commissioners or for summary judgment 
(J.A. 89). 

The District Court, without ruling on appellees’ motion 
to dismiss the action as abated, found that there was no 
“procedural irregularity in this dismissal” and denied 
appellant’s motions to join parties and for summary judg- 
ment, granted appellees’ motion for summary judgment, 
and dismissed the complaint (J.A. 2, 103). 


SUMMARY OF ARGUMENT 


1. Appellant made no effort to substitute the suc- 
cessors to Civil Service Commissioners Young and Moore 
within the six months’ period prescribed by Rule 25(d), 
F.B.C.P. Hicks v. Summerfield, et al. (No. 14,483, decided 
November 13, 1958), —— U.S. App. D.C. —-, —— F.2d 
—,, reiterates that in an action of this kind the Civil 
Service Commissioners are indispensable parties and that 
the action must be dismissed where there is no timely 
effort to substitute the successors. Rule 21, F.R.C.P., the 
general provision for adding parties, has no application 
to the matter of substituting successor government offi- 
cials, which is specifically covered by Rule 25(d). 

2. The action of the Civil Service Commissioners in 
receiving from the agency written reports in connection 
with their reopening and reconsideration of appellant’s 
ease does not violate the Veterans’ Preference Act or Civil 
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Service Commission regulations. The act does not attempt 
to prescribe the manner in which the Civil Service Com- 
mission shall conduct appeals by Veterans’ Preference em- 
ployees. Appellant was given full opportanity to submit 
any evidence he desired in rebuttal of the reports sub- 
mitted by the agency. The Civil Service Commission regu- 
lations on reopening and reconsideration of cases by the 
Commission (§ 22.504) does not restrict the Commis- 
sioners from receiving additional evidence. Former ¢ 22.11 
of the Commission’s regulations is inapplicable because it 
did not purport to prescribe procedure on & reopening and 
reconsideration by the Commissioners and furthermore it 
was not longer in effect when the Commissioners reopened 
appellant‘s case. 

3. The findings made by the Civil Service Commission- 
ers after remand of the case to them by the District Court 
are sufficient to meet the requirement of the Veterans’ 
Preference Act that the Civil Service Commission shall 
submit “findings”. The Commissioners found specifically 
that each of the four charges against appellant now in- 
volved was sufficiently specific to enable appellant to 
answer it and that the essential facts involved in each 
charge were sustained by the evidence. The requirements 
of the Administrative Procedure Act have no application 
to proceedings such as this involving the tenure of an 
officer or employee of the Government (5 U.S.C. 1004). 
Section 22.403 of the Commission’s regulations, which 
requires the decision of the Appeals Examining Office to 
include an analysis of the evidence and the reasons for the 
conclusions reached, is by its own terms inapplicable to 
decisions by the Commissioners themselves on reopening 
and reconsideration of decisions by the Commission’s 
Board of Appeals and Review. 

4. An examination of the charges demonstrates that 
they were sufficiently specific to inform appellant with 
reasonable certainty of the causes for his proposed re- 
moval. Appellant cannot prevail on this contention unless 
he establishes that every one of the four sustained charges 
was not sufficiently specific. That is clearly not the case. 
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5. Appellant's contention that the factual conclusions 
of the Civil Service Commissioners had no evidentiary 
foundation in the record before them is simply an effort 
to have this Court pass on the merits of his dismissal. 
The Court has repeatedly held that that issue is not open 
to judicial consideration. In any event that issue could not 
be determined here because appellant failed to make the 
complete administrative record before the Civil Service 
Commission a part of the record in the court below. 

6. The decision of the Civil Service Commissioners is 
not invalid in the light of 5 U.S.C. 632, which provides: 
“Said Commissioners shall hold no other official place 
under the United States.” When former Chairman Young 
participated in the first decision by the Civil Service 
Commissioners on appellant’s case, Executive Order 10452, 
which provided that the Chairman of the Commission 
should “assist the President” with respect to personnel 
management, policies, and programs, “in addition to” his 
other functions, was in effect. But the decision of the 
Commissioners now involved is that made in December 
1957 after the remand of the case by the District Court. 
When that decision was made, Executive Order 10452 had 
been repealed. In any event the President’s designation of 
the Chairman of the Civil Service Commission to assist 
him with respect to personnel management and policies 
did not put him in another “official place” within the 
meaning of 5 U.S.C. 632. It merely added to his duties as 
Chairman of the Commission. Furthermore, even if Ex- 
ecutive Order 10452 were construed as appointing former 
Commissioner Young to another “official place”, 5 U.S.C. 
632 would not have the effect of invalidating his official 
decisions as Chairman of the Commission. The statute 
would at most have cast a cloud on the Chairman’s title to 
the second position, not have ousted him from his position 
as Chairman of the Commission. 

7. Appellant’s contention that the notice of proposed 
adverse action served upon him by appellee Mason shows 
that Mr. Mason had prejudged his case before appellant 
answered the charges is not open for consideration here. 
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That contention was not presented either to the Civil 
Service Commission or to the court below. In any event 
the notice of proposed adverse action merely informed ap- 
pellant that he was “charged” with nine specific derelic- 
tions of duty. More than a month intervened between 
appellant’s answer to the charges and the decision of 
appellee Mason to dismiss him. There is not the slightest 
indication of any prejudgment. 


ARGUMENT 


I 


The dismissal of the complaint should be affirmed for 
failure to substitute the present Civil Service Com- 
missioners 


Appellant concedes that he made no effort to substitute 
the successors to Commissioners Young and Moore within 
the six months’ period prescribed by Rule 25(d), F.R.C-P. 
(Appellant’s brief, pp. 7, 33; see also p. 6, supra).? 

Appellant also concedes that in the light of this Court’s 
decision of November 13, 1958, in Hicks v. Summerfield, 
et al., (No. 14,483) —— U.S. App. D.C. —, — F.2d 
—, the Civil Service Commissioners who succeeded 
former Commissioners Young and Moore are necessary 
parties (Appellant’s brief, p. 34). The Hicks case involved 
2 situation identical to that here. That was a reinstate- 
ment action by a Post Office employee and the defendants 
were the Postmaster General and the Civil Service Com- 
missioners. Two of the Civil Service Commissioners re- 
signed while that action was pending and Hicks failed to 
substitute their successors within six months as required 
by Rule 25(d). This Court affirmed the action of the 


2%n any event the Court will judicially notice that Commis- 
sioners Young and Moore are no longer in office and the dates that 
their successors assumed office. Collins v. Loisel, 259 U.S. 309, 
$14; Keyser Vv. Hitz, 183 U.S. 188, 146; Laughlin v. Rosenman, 82 
U.S. App. D.C. 164, 163 F. 2d 838, footnote 3; Booth v. Fletcher, 
69 U.S. App. D.C. 351, 354, 101 F.2d 676, 679; Cooper v. O’Con- 
nor, 69 U.S. App. D.C. 100, 102, 99 F.2d 185, 187. 
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District Court in dismissing the complaint for failure to 
substitute indispensable parties, stating: “We believe that 
under the circumstances of this ease the Civil Service 
Commissioners were indispensable parties to the suit and, 
they not being before the court, the action was properly 
dismissed. Cf. Blackmar v. Guerre, 342 U.S. 512 (1952) ; 
Benenati v. Young, 95 U.S. App. D.C. 120, 220 F.2d 383 
(1955).”* See also Blackmar v. Guerre, 342 U.S. 512, 515, 
stating: “.. . a suit involving the action of the Commission 
generally must be brought against the individual Commis- 
sioners as members of the United States Civil Service 
Commission.” 

This is a particularly strong case for the application of 
this rule, since the findings of the Commissioners which 
appellant is seeking to have invalidated (J.A. 19) were 
made by Ccmmissioners Ellsworth and Phillips (J.A. 
49-55), neither of whom is a party to the suit. 

Appellant’s brief simply ignores these cases and con- 
tends that the Court below erred in denying his motion 
to add the successor Civil Service Commissioners as 
parties under Rule 21, F.R.C.P.* 

Rule 21 is a general provision for adding parties. It 
has, however, no application to the matter of substituting 
successor government officials as parties, which is specifi- 
cally dealt with by. Pule 25(d). As the court below cor- 
rectly pointed out (J.A. 6), appellant’s interpretation of 
Rule 21 would simply nullify the six months’ limitation on 


3The Hicks case is, of course, in accordance with earlier de- 
cisions of the Supreme Court and this Court. Snyder Vv. Buck, 340 
U.S. 15; Ex parte La Prade, 289 US. 444; Updegraff V. Pace, 88 
U.S.App.D.C. 202, 188 F.2d 646; United States ex rel. Ordmann 
v. Cummings, 66 U.S. App. D.C. 107, 85 F.2d 278; Martin v. Coe, 
65 U.S. App. D.C. 349, 88 F.2d 606; Black Clawson Co. v. Robert- 
son, 68 U.S. App. D.C. 236, 71 F.2d 536. 


4Rule 21: 

Misjoinder of parties is not ground for dismissal of an 
action. Parties may be dropped or added by order of the 
court on motion of any party or of its own initiative at any 
stage of the action and on such terms as are just. Any claim 
against a party may be severed and proceeded with separately. 
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substitution of government officials prescribed by Rule 
95(d). Warner v. First National Bank of Minneapolis, 
236 F.2d $53, 857-8 (C.A. 8), and Keene v. Hale-Halsell 
Co., 118 F.2d 332, 335 (C.A. 5), cited by appellant, in- 
volved the question of adding private persons as parties, 
not government officials, and hence have no application 
here. 

Accordingly, the order of the District Court should be 
affirmed for failure to substitute the successor Civil 
Service Commissioners. 


ii 


The action of the Civil Service Commissioners in re- 
ceiving evidentiary matter from FHA in connection 
with the reopening and reconsideration of appellant's 
case was not a violation of the Veterans’ Preference 
Act or of the Commission’s regulations 


Appellant contends that it was a violation of the Vet- 
erans’ Preference Act and the Commission’s regulations 
for the Commissioners to permit appellee Mason to sub- 
mit, as part of his application for a reopening and recon- 
sideration of appellant’s case, the Senate Committee 
report and the FHA investigation report on FHA op- 
erations. 

The only provision of the Veterans Preference Act with 
reference to the right of a veteran to appeal to the Civil 
Service Commission from an adverse agency decision is 
the following: 


. .. such preference eligible . . . shall have the right 
to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so 
acting, such ap’ to be made in writing within a 
reasonable length of time after the date of receipt of 
notice of such adverse decision. Provided, That such 
preference eligible shall have the right to make a 
personal appearance, or an appearance through a 
designated representative, in accordance with such 
reasonable rules and regulations as may be issued by 
the Civil Service Commission; . . . (Act of June 27, 
1944, §14, 58 Stat. 390, as amended, 5 U.S.C. 863). 
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That provision obviously leaves to the discretion of the 
Commission the manner in which such appeals shall be 
heard; i.e., whether they shall be heard by the Commis- 
sioners themselves or by subordinates within the Commis- 
sion and in what manner the administrative record is to be 
made. 

Appellant argues (brief, p. 20) that the reception of 
these reports by the Commissioners upon their reopening 
and reconsideration of his case denied appellant the 
“hearing required by the Veterans’ Preference Act” be- 
cause it denied him an opportunity to object to such 
evidence and to refute it. 

Appellant’s contention here is contradicted by his own 
assertion that these reports had been considered by the 
Board of Appeals and Review (J.A. 76). In any event, 
passing the fact that the Veterans’ Preference Act does 
not use the word “hearing” (Deviny v. Campbell, 90 U.S. 
App. D.C. 171, 175, 194 F.2d 876, 880), the record shows 
that the Commissioners gave appellant full opportunity to 
object to this evidentiary matter and to rebut it. 

The Commission’s letter of November 4, 1955, explicitly 
notified appellant that if the Commissioners should reopen 
the case he would have an opportunity to submit any 
rebuttal evidence he might desire (J.A. 73). Upon reopen- 
ing of the case appellant submitted a lengthy, detailed 
reply which commented on the two reports and objected 
to their admissibility (J.A. 75-88, particularly pp. 76, 80-2, 
84-6, 88). Appellant did not submit to the Commissioners 
any evidence to rebut this material submitted by appellee 
Mason. That was merely because he chose not to do so; 
he certainly was not deprived of an opportunity to do it. 
Appellant will not be heard to complain about an alleged 
refusal of the Commissioners to receive rebuttal evidence 
from him when he did not offer any. Hence appellant’s 
contention that this procedure constituted a violation of 
the Veterans’ Preference Act is completely without merit. 

Equally without merit is appellant’s contention that the 
reception of this evidentiary material by the Commission- 
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ers constituted a violation of the Commission’s regula- 

tions. The Commissioners acted under Section 22.504 of 
their regulations, which provides: 

The Commissioners. The Commissioners may, in 

their discretion, when, in their judgment, such action 

appears warranted by the circumstances, reopen and 


reconsider any previous decision. (20 F.R. 2702, 5 
C.E.B. (1949 ed., 1958 supp.) § 22.504). 


Appellant argues that “reopen and reconsider” as used 
in this regulation does not contemplate the reception of 
additional evidence. Of course, there is nothing in the 
language of the regulation which requires or even indi- 
cates this construction. Since the Commissioners’ inter- 
pretation is not plainly contrary to the language of the 
regulation, it will be accepted by this Court. Washington 
v. Summerfield, 97 U.S. App. D.C. 105, 108, 228 F.2d 452, 
455; Thomas v. Ward, 96 U.S. App. D.C. 302, 305-6, 225 
F.2d 953, 956. 

Appellant also relies (brief, p. 16) upon former Section 
22.11 of the Commission’s regulations (19 F.R. 181; J.A. 
100) which dealt not with reopening and reconsideration 
of the case by the Commissioners themselves but with 
review by the Commission’s Board of Appeals and Review 
of a decision of the Appeals Examining Office. That pro- 
vision can have no possible application here, first, because 
it did not purport to prescribe procedure on a reopening 
and reconsideration by the Commissioners, and, second, 
because it was no longer in effect when the Commissioners 
reopened the case on November 16, 1955 (J.A. 74). On 
April 22, 1955, former section 22.11 was superseded by 
section 22.502, which provides: 


§ 22.502 Board procedures—(a) Scope. The Board 
[of Appeals and Review] will review the entire record 
of the case and all written representations submitted 
to the Board relevant to the ap 

(b) Personal appearance. its discretion, the 
Board may afford the parties an opportunity to 
appear personally and present oral arguments and 
representations. No oral evidence shall be submitted 
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* which could have been accepted in connection with the 
initial appeal. (20 F.R. 2702, 5 C.F.R. (1949 ed., 1958 
supp.) § 22.502). 

Section 22.502, like its predecessor, section 22.11, does 
not purport to prescribe procedure on a reopening and 
reconsideration by the Commissioners. But even if it 
were construed to be applicable to reopenings, it was not 
violated here, since it expressly makes “written represen- 
tations” a part of the administrative record and precludes 
only the submission of “oral evidence.” Appellant does 
not assert that the Commissioners received any oral 
evidence from appellee Mason. 

Finally, appellant relies upon an instruction in the Fed- 
eral Personnel Manual, page S1-31, that: “All available 
evidence must be submitted by appellants and employee 
agencies concerned during the proceedings in the central 
or regional office, as the case may be” (J.A. 93). This is 
not a formal regulation of the Commission and hence does 
not have the force of law. It is no more than an admoni- 
tion to employees and agencies that unless they present all 
their evidence before the Appeals Examining Office they 
will run the risk of not being permitted to produce it at 
a later stage of the administrative proceedings in the 
Commission. It is not a binding limitation on the author- 
ity of the Commissioners. This construction is obviously 
the correct one. For if appellant’s construction of this 
instruction were correct, it would be inconsistent with the 
formal regulation ({ 22.502, supra) explicitly directing the 
Board of Appeals and Review to consider “all written 
representations” submitted to it. 

Accordingly, the reception of the two reports by the 
Commissioners did not violate either the Veterans’ Pref- 
erence Act or any regulation of the Commission. In any 
event, appellant cannot show any prejudice in the Com- 
missioners’ action, since he was afforded full opportunity 
to submit rebuttal evidence. 


16 
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The findings of the Commissioners comply with the 
Veterans’ Preference Act 


Appellants contend that the findings of the Commis- 
sioners on the charges against him do not meet the re- 
quirement of Section 14 of the Veterans’ Preference Act 
that: “after investigation and consideration of the evi- 
dence submitted, the Civil Service Commission shall 
submit its findings and recommendations to the proper 
administrative officer and shall send copies of the same to 
the appellant ...” (Act of June 27, 1944, 58 Stat. 390, as 
amended, 5 U.S.C. 863). 

The Commissioners’ findings (J.A. 49-55) specifically 
include, with respect to each of the four charges now 
involved, findings that the charge is procedurally sufficient 
in that the notice of proposed adverse action states 
reasons, specifically and in detail, sufficiently to enable 
appellant to answer, and findings as to the essential facts 
involved in each charge, with the conclusion that such 
charge is sustained by the evidence. We submit that these 
findings meet the requirements of the Veterans’ Prefer- 
ence Act, which does not require any analysis of the 
evidence or a statement of the reasons for the conclusions 
reached. See Green v. Baughman, 100 U.S. App. D.C. 187, 
189, 243 F.2d 610, 612, holding that under the Veterans’ 
Preference Act the agency head’s dismissal notice need 
not state the reasons for the decision beyond a reference 
to the charges as sustained. See, also, Cole v. Young, 96 
U.S. App. D.C. 379, 383, 226 F.2d 337, 341, reversed on 
other grounds, 351 U.S. 536. The Cole case distinguishes 
Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F.2d 28, 
on this point. : 

Appellant’s reference to the provision of Section 8 of 
the Administrative Procedure Act that: “All decisions... 
shall become a part of the record and include a statement 
of (1) findings and conclusions, as well as the reasons 
and basis therefor, upon all the material issues of fact, 
law or discretion presented on the record” is disposed of 
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by the express provision of Section 5 of the Adminis- 
trative Procedure Act that that requirement is not ap- 
plicable where “. . . there is involved .. . (2) the selection 
or tenure of an officer or employee of the United States 

..” (Act of June 11, 1946, 60 Stat. 239, 242, 5 US.C. 
1004, 1007). Deviny v. Campbell, 90 U.S. App. D.C. 171, 
175, 194 F.2d 876, 880. 

Appellant’s reliance upon Section 22.403 of the Com- 
mission’s regulations is equally misplaced.* That regula- 
tion by its own terms deals only with the initial decision 
made by the Chief of the Appeals Examining Office or by 
the Regional Director, who is the hearing officer who 
receives the evidence and makes the initial decision. It 
has no application to decisions by the Commissioners 
themselves on reopening and reconsideration of decisions 
by the Commission’s Board of Appeals and Review. 

Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F.2d 
28, set aside an employee’s dismissal because the agency’s 
decision “failed to disclose which of the charges contained 
in the notice of proposed adversed action were relied 
upon for removal; or, indeed, whether removal rested 
upon any of the charges.” Here, by contrast, it is plain 
that the affirmance of appellant’s dismissal by the Civil 
Service Commissioners was based upon their findings that 
four of the charges (Charges I (in part), I, VI, and IX 
(in part)) were sufficiently specific and were sustained by 
the evidence. 

Accordingly, the Commissioners’ findings and recom- 
mendations constitute “substantial compliance” with the 
requirement of the Veterans’ Preference Act. Cf. Wi- 
liams v. Cravens, 93 U.S. App. D.C. 380, 381, 210 F.2d 
874, 876. 


5§ 22.403 Decision on appeals in the Commission; by whom 
made; contents. The decision on the appeal shall be made by the 
Chief, Appeals Examining Office, or by the regional director, as 
appropriate. The decision shall consist of the findings and recom- 
mendations, including an analysis of the evidence, the reasons for 
the conclusions reached, and the action to be taken by the agency 
(20 F.R. 2702, 5 C.F.R. (1949 ed., 1958 supp.) $ 22.403). 
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IV 
The charges were sufficiently specific 


Appellant contends that the four charges sustained by 
the Civil Service Commissioners do not meet the require- 
ments of the Veterans’ Preference Act of a written notice 
“stating any and all reasons, specifically and in detai 
for any such proposed action” (Act of June 27, 1944, 58 
Stat. 390, as amended, 5 U.S.C. 863). 

The charges now involved are Nos. I (in part), II, VI, 
and IX (in part) (J.A. 21-4, 26, 29-31, quoted at pp. 2-5, 
supra). We submit that a reading of these charges 
demonstrates that they were sufficiently specific “to in- 
form the [employee] with reasonable certainty of the 
causes for [his] proposed removal.” Williams v. Cravens, 
93 US. App. D.C. 380, 381, 210 F.2d 874, 876. These 
charges meet the standards of specificity applied by this 
Court in many decisions. See, e.g., Baughman v. Green, 
97 U.S. App. D.C. 150, 229 F.2d 33; Keyton v. Anderson, 
97 U.S. App. D.C. 178, 229 F.2d 519. 

Even if the Court has doubt as to the specificity of 
any one of the charges, it is apparent that not all four 
of the sustained charges are open to this objection. Ap- 
pellant cannot prevail on this point unless he establishes 
that every one of the four sustained charges was not 
sufficiently specific. Vitarelli v. Seaton, 102 U.S. App. 
D.C. 316, 320-1, 253 F. 2d 338, 342-3; Finnegan v. Daly, 
101 U-S. App. D.C. 227, 248 F.2d 87; Baughman v. Greene, 
97 U.S. App. D.C. 150, 229 F.2d 33, footnote 1; Williams 
v. Cravens, 93 U.S. App. D.C. 380, 210 F.2d 874; Deviny 
vy. Campbell, 90 U.S. App. D.C. 171, 174, 194 F.2d 876, 879. 
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Appellant’s contention that his discharge was without 
foundation in the administrative record and was 
hence arbitrary and capricious is not open to judicial 
review 


Although appellant did not see fit to produce in the 
court below the administrative record made before the 
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Civil Service Commission in connection with his discharge, 
he now asks this Court to reverse the court below on the 
ground that the factual conclusions on the basis of which 
the Commissioners sustained his dismissal have no evi- 
dentiary foundation in the record made before the Com- 
mission. 

This is simply an effort to have this Court pass on the 
merits of his dismissal, ie. whether or not the factual 
conclusions of the Civil Service Commissioners are sup- 
ported by evidence. Time and time again, this Court has 
reiterated that in these personnel reinstatement suits 
“courts will not examine into the merits of discharges of 
employees in the executive branch of the Government.” 
Green v. Baughman, 100 U.S. App. D.C. 187, 190, 243 
F.2d 610, 613. As in the Green case, appellant’s labeling 
of the Commissioner’s decision as “arbitrary and capri- 
cious” does not add weight to his contention. See also 
Vitarelli v. Seaton, 102 U.S. App. D.C. 316, 320, 253 F.2d 
338, 342; Smith v. Dulles, 99 U.S. App. D.C. 6, 9, 236 F.2d 
739, 742; Keyton v. Anderson, 97 U.S. App. D.C. 178, 229 
F.2d 519; Benenati v. Young, 95 U.S. App. D.C. 120, 220 
F.2d 383; Williams v. Cravens, 93 U.S. App. D.C. 380, 
210 F.2d 874; Blackmon v. Lee, 92 U.S. App. D.C. 268, 
205 F.2d 13; Powell v. Brannan, 91 U.S. App. D.C. 16, 
196 F.2d 871; Carter v. Forrestal, 85 U.S. App. D.C. 53, 
175 F.2d 364; Levy v. Woods, 84 U.S. App. D.C. 138, 171 
F. 2d 145. Cf. Greene v. McElroy, —— U.S. App. D.C. 
—, —, 254 F.2d 944, 953. 

The decision of the Court of Claims in Blackmar v. 
United States, 120 F. Supp. 408, cited by appellant, does 
not support his contention that the courts will pass on 
the adequacy of the evidence to support the Commission- 
ers’ determination. In that case the employee’s dismissal 
was ruled invalid for noncompliance with procedural re- 
quirements, The court said (pp. 414, 416) “ ... we are 
not here concerned with proof on the merits. . . It 
should be emphasized that we express no opinion on the 
merits of plaintiff’s dismissal.” 
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In any event, even if appellant were correct in his 
contention that the question as to the adequacy of the 
evidence before the Commissioners to support their find- 
ings is open to judicial review, that would not call for 
reversal of the judgment. For whether an administrative 
determination is arbitrary and capricious because it is 
not supported by evidence is a question of law, not of 
fact, and is hence properly disposed of by summary judg- 
ment. National Broadcasting Co. v. United States, 319 
U.S. 190, 227; Minkoff v. Payne, 93 U.S. App. D.C. 123, 
125, 210 F.2d 689, 691; Fields v. Hannegan, 82 U.S. App. 
D.C. 234, 162 F.2d 17; Wawa Dairy Farms v. Wickard, 
149 F.2d 860, 864 (C.A. 3). Appellant’s failure to sub- 
mit the complete administrative record to the court below 
made it impossible for that court to rule on the sufficiency 
of the evidence, so he cannot now complain of the district 
court’s failure to do so. Blair v. Oesterleim Machine Co., 
275 U.S. 220, 225; Duignan v. United States, 274 US. 
195, 200. 


VI 


The decision of the Civil Service Commissioners was 
not in violation of 5 U.S.C. 682 


Appellant contends that the decision of the Civil Serv- 
ice Commissioners is invalid in the light of 5 U.S.C. 632, 
which provides that: “Said commissioners shall hold no 
other official place under the United States.” This conten- 
tion is based on the fact that Executive Order 10452 
(May 1, 1953, 18 F.B. 2599; quoted in appellant’s brief, 
p. 30) provided that the Chairman of the Civil Service 
Commission should, “in addition to” his other functions, 
“assist the President” with respect to personnel manage- 
ment actions, policies, and programs. This Executive Or- 
der was in effect when former Chairman Young par- 
ticipated in the Commission’s first decision adverse to 
appellant (J-A. 39-41). 

In the first place, this issue is moot. The Commission- 
ers’ decision now challenged by appellant was issued in 


December 1957 by Chairman Elisworth and Commissioner 
Phillips (J.A. 49-55). The designation of the Chairman 
of the Civil Service Commission as adviser to the Presi- 
dent on personnel matters had, however, been revoked on 
September 16, 1957 (Executive Order 10729, 22 F.R. 7447). 
Accordingly, Chairman Ellsworth was not acting as ad- 
viser to the President on personnel matters when he par- 
ticipated in the decision here challenged. Appellant con- 
cedes (brief, p. 31) that his contention “would not alter 
the vote on the latest findings of the Civil Service Com- 
mission.” 

In the second place, since appellant made no objection 
to former Commissioner Young’s participation in the 
first decision, he should not be permitted to raise the 
point now. 

Finally, appellant’s contention is completely without 
merit. The President’s designation of the Chairman of 
the Civil Service Commission to assist him with respect 
to personnel management policies and programs was 
merely an official statement that the President would look 
to the Chairman of the Commission for advice on per- 
sonnel matters. Of course, the President may call on any 
executive official for advice. That does not constitute ap- 
pointing him to a separate “official place” within the 
meaning of 5 U.S.C. 632. This is emphasized by the fact 
that Executive Order 10729, in contrast to Executive 
Order 10452, did specifically create a new office of Special 
Assistant to the President for Personnel Management ° 
to perform the advisory functions formerly performed 
by the Chairman of the Civil Service Commission. 

Even if Executive Order 10452 were construed as ap- 
pointing former Commissioner Young to another “official 
place” there is no implication in 5 U.S.C. 632 that that 
would have invalidated official decisions made by the 


6 Section 1. There shall be in the White House Office an 
official who shall be appointed by the President, shall have the 
title “Special Assistant to the President for Personnel Manage- 
ment,” and shall receive compensation at such rate as the Presi- 
dent, consonant with law, may prescribe. 
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Chairman of the Commission as long as Executive Order 
10452 was in effect. The statute would at most have cast 
a cloud on the Chairman’s title to the second position, not 
have ousted him from his then position as Chairman of 
the Commission. 


vit 


There is no basis in the record for appellant’s conten- 
tion that appellee Mason prejudged the case 


Appellant’s final contention is that the notice of pro- 
posed adverse action which appellee Mason served upon 
appellant, stating the charges against him (J.A. 20-31), 
shows that appellee Mason had prejudged the case. 

The Court should not even consider this contention. 
It was not presented to the Civil Service Commission; it 
was not raised in the complaint (see J.A. 15-20) or in 
appellant’s pretrial statement (J.A. 56-8); nor was it at 
any time made to the court below. It is purely an after- 
thought presented for the first time at the appellate level. 
Blair v. Oesterlein Machine Co., 275 U.S. 220, 255; Duig- 
nan v. United States, 274 U.S. 195, 200. 

Furthermore, the contention is completely lacking in 
merit. Appellant does not point to anything in the record 
other than the notice of proposed adverse action itself as 
demonstrating the claimed prejudgment. That notice is 
in the usual form, informing appellant that he was 
“charged” with nine specific derelictions of duty and that: 
“Tf your reply to these charges is not satisfactory, it is 
proposed to remove you from the service...” (J.-A. 
20-1). 

The facts in Elchibegoff v. United States, 106 C. Cls. 
541, on which appellant relies, bear no resemblance to 
those involved here. In that case the employee was first 
informed by the agency that he would be dismissed, with- 
out any statement of charges. Later he was given charges 
in a letter which “stated flatly that his service would be 
ended.” On the very day in which the employee’s answer 
to the charges was received by the agency in the after- 
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noon, he was notified that he would be dismissed by a 
letter which “made no reference whatever to the afi- 
davits or answer or charges that had been submitted.” 
In that case the Civil Service Commission found that the 
agency had already determined to discharge the employee 
im advance of his answer, and the Court found that: “The 
record precludes any other reasonable conclusion than 
that no consideration whatever was given to plaintiff’s 
answer and justifies a finding that it was not even seen 
by the personnel officer before the action was made final.” 
106 C. Cls. at 559-60. 

Here, by contrast, the notice of proposed adverse action 
given appellant stated that it was proposed to remove 
him “If your reply to these charges is not satisfactory 

.” (J.A. 20). And far from dismissing appellant on 
the same day that he answered the charges (as in the 
Elchibegoff case), the notice of dismissal was issued more 
than a month after appellant had answered the charges 
(J.A. 11, 43). 

CONCLUSION 


The judgment of the District Court should be affirmed 
on the ground of lack of indispensable parties, i.e., the 
two successor Civil Service Commissioners whom appel- 
lant failed to substitute. If the Court does not accept 
this view, the judgment should be affirmed on the ground 
that appellant was given all the procedural rights pre- 
scribed by the Veterans’ Preference Act and regulations 
of the Civil Service Commission. 
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